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Summary ProceepiIncs—JupGMENT By De- 
FAULT—ALTERNATIVE SERVICE—CONTEMPT OF 
Court.—There are many occasions on which 
courts act summarily, and in such cases the 
parties whose interests are affected by the de- 
cision lack the safeguards which are usually 
afforded by the ordinary forms of pleading. 
In exercising this power, it is superfluous to 
observe that judges should proceed warily, 
as in many instances the consequences of 
error are irremediable, and in others the 
party injuriously affected is placed at an un- 
deserved disadvantage. Among the most 
notable of these proceedings are judgments 
by default, whether rendered after personal 
or alternative service of process or after 
service by publication. In such a case the 
judgment against the defendant is a ‘‘fore- 
gone conclusion,’’ and he has the double 
labor of correcting the error of the court, 
and thereby regaining his antecedent status, 
and in addition winning his cause, if he can, 
upon the merits. It is a matter of common 
observation that, from anxiety to despatch 
business promptly, judges frequently order 
judgments by default upon insufficient 
grounds, and thus create the necessity of 
retracing their steps, voluntarily or under the 
coercion of a mandate from an appellate 
court, or else of imposing upon the defend- 
ant heavy burdens or losses, which he might 
have escaped if he had been actually heard 
upon the merits. 

Judgments by default are in one sense in 
derogation of common right; it is the ordi- 
nary function of courts to decide matters of 
controversy between parties who are before 
the court, and who are heard in support of 
their rights. All ex parte proceedings by 
which the rights of parties who are not act- 
ually heard are affected, are abnormal and 
irregular, sanctioned only by the higher law 
of necessity and should always be subjected 
to the most rigid construction. 

Under the ancient law when prisoners were 
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denied the assistance of counsel, the court 
was said to be the counsel of the prisoner, 
and upon a like principle we think that when- 
ever a judgment is demanded in a civil action 
against a party who is not present or repre- 
sented by counsel, it is the duty of the court 
to assume the office of counsel for the ab- 
sentee, to the extent at least of sedulously 
protecting his interests and taking care that 
no injustice is done him on account of his 
absence. This, it may be said, is in any 
event the duty of the court, and this is un- 
doubtedly true, but it is equally true that a 
presumption always arises, that he who is 
apparently delinquent is delinquent in reality. 
The French proverb, ‘‘les absens ont toujours 
tort,’’ is founded upon a very accurate knowl- 
edge of human nature. 

We have been led into this line of thought 
by observing the frequent recurrence in the 
recent reports of cases in which the validity 
of judgments by default is impeached, and 
especially is this increase noticeable in cases 
founded on the service of alternative process. 
And this brings us to the consideration of the 
question, whether there should be any alter- 
native service of process at all. We have 
always thought that legislatures which have 
authorized this mode of serving process were 
far more liberal to the creditor class of liti- 
gants than was at all necessary. Before the 
introduction of this method of service, the 
plaintiff had abundant means of bringing his 
adversary before the court. If the defend- 
ant was accessible he could be served with 
personal notice of the action, if he had ab- 
sconded or was a non-resident the plaintiff 
was entitled to a writ of attachment; in some 
of the States the issuance of a capias is still 
permissible, and we do not see why, to this 
legal battery, any legislature should have 
thought it necessary to add the right to serve 
process upon the defendant’s wife and chil- 
dren, ‘‘his man servants and his maid servy- 
ants, and the stranger within his gates.’’ 

Judgments by default in cases commenced 
by service of process by publication are es- 
pecially obnoxious to criticism, and gross in- 
justice is often done to non-resident defend- 
ants by this method of proceeding. The leg- 
islature and courts of every State are under 
a very strong obligation to protect the inter- 
ests of non-residents whose property is with- 
in their jurisdiction. In this connection we 
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may remark that it appears unjust to permit 
one non-resident to sue another non-resident 
by attachment of the latter’s property and 
publication, unless the plaintiff has previously 
obtained a judgment upon personal service in 
the State of the defendant’s domicile. It 
may be that in such a case the plaintiff is en- 
titled to the remedy under the provisions of 
the constitution of the United States. We do 
not propose to discuss that question, but re- 
garding the matter as res integra we think no 
State is under obligation to open its courts to 
contests between strangers, nor especially to 
give one stranger a snap judgment against 
another. At the best, service of process by 
publication is very uncertain, and very often 
fails utterly to give the defendant any notice 
whatever of the peril to which his property is 
exposed. 

Summary proceedings are usually had in 
cases of contempt of court. One phase of 
this subject is considered in another depart- 
ment of this number of the JouRNAL, and we 
need only remark here that, as a rule, all 
courts, especially of general jurisdiction, 
have plenary powers to punish contempts 
whether committed in th2ir presence or else- 
where, but that, except in the former case, 
the party charged with contempt is entitled 
to notice of the proceedings and to be heard 
in his defense. It sometimes happens that 
trial courts abuse their powers in this respect, 
but that seems to be a necessary evil, ‘‘for 
confidence must be reposed somewhere,’’ and 
it is only just that courts which are trusted 
with so much may well be entitled to full ex- 
ercise of the powers necessary to protect their 
own dignity. 








NOTES OF RECENT DECISIONS. 





Contempt or Court—JcrispicTion.—Most 
of our readers are doubtless familiar with the 
contempt proceedings in the United States 
Circuit Court for California, against Judge 
Terry and wife, which have been fully de- 
tailed in the newspapers. It seems that the 

anguage of the lady addressed to the court 
was not only very plain but highly unpalata- 
ble to the judges who, after exhausting the 
sauviter in modo resorted to the fortiter in re, 
by directing the marshal to remove her from 





the judicial presence. Upon the attempt of 
the marshal to execute this order, Judge 
Terry drew a knife upon him, and the result 
was that the court committed to prison for 
contempt, both husband and wife. Thus far 
the matter was of interest only to news- 
mongers and quidnunes, but it assumed more 
importance when a petition for a habeas cor- 
pus was filed in the Supreme Court of the 
United States. That court, on the 12th day 
of November, 1888, rendered a decision sus- 
taining the action of the circuit court. 

Mr. Justice Harlan, in his opinion, says, 
that the only question that the court can con- 
sider in an original application for a writ of 
habeas corpus in cases of alleged contempt is, 
whether the court at the time making the 
order for the imprisonment of the petitioner 
had jurisdiction of his person, and holds that 
the jurisdiction of the circuit court attached 
upon the commission of the act which it de- 
clares to be a contempt. He further holds 
that where a contempt is committed within 
the sight and hearing of the court, it has the 
power to proceed upon the evidence of its 
own senses and pronounce immediate sentence 
of punishment, and that the party committing 
the contempt is not entitled as of right to a 
formal trial.! 

It is true that under this view of the law, 
grave abuses of their power may be com- 
mitted by courts, but it has been well said 
by an eminent judge:? ‘‘Wherever power is 
lodged it may be abused. But this forms no 
solid objection against its exercise. Confi- 
dence must be reposed somewhere; and if 
there should be an abuse, it will be a public 
grievance, for which a remedy may be ap- 
plied by the legislature, and is not to be de- 
vised by courts of justice.”’ 

The court concludes this able and exhaust- 
ive opinion by a recapitulating the leading 
facts in the case, and showing that under 
them the petitioner was not entitled to the 
writ prayed for. The court said: ‘‘Nor, in 
our judgment, is it an accurate characteriza- 
tion of the present case to say that the peti- 
tioner’s offense was committed ‘at a time 


14 Bl. Com. 286; Bacon’s Abridgment, Title Courts, 
E.; Rex v. Davidson, 4 B. & A. 329,333; State v. 
Woodfin, 5 Iredell’s Law, 199; Whitten v. State, 36 
Ind. 311; Ez parte Wright, 65 Ind. 508; Hx parte 
Hamilton & Smith, 51 Ala. 68; People v, Turner, 1 
Cal. 155. i. ; 

9 Ex parte Kearney, 7 Wheat. 39, 45. 
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preceding, and separated from, the com- 
mencement of his prosecution.’ His misbe- 
havior in the presence of the court, his vol- 
untary departure from the court room with- 
out apology for the indignity he put upon the 
court, his going a few steps, and under the 
circumstances detailed by him, into the mar- 
shal’s room in the same building where the 
court was held, and the making of the order 
of the commitment, took place, substantially, 
on the same occasion, and constituted, in 
legal effect, one continuous complete trans- 
action, occurring on the same day, and at the 
same session of the court. The jurisdiction, 
therefore, of the circuit court to enter an 
order for the offender’s arrest and imprison- 
ment was as full and complete as when he 
was in the court room in the immediate pre- 
sence of the judges. 

Whether the circuit court would have had 
the power at a subsequent term, or at a sub- 
sequent day of the same term, to order his 
arrest and imprisonment for the contempt, 
without first causing him to be brought into 
its presence, or without making reasonable 
efforts by rule or attachment to bring him 
into court, and giving him an opportunity to 
be heard before being fined and imprisoned, 
is a question not necessary to be considered 
on the present hearing. The application for 
the writ of habeas corpus is denied.’’ 





A MORTGAGEE IN POSSESSION OF 
CHATTEL PROPERTY BEFORE CON- 
DITION BROKEN AND WITHOUT EX- 
PRESS AGREEMENT. 





1. Introductory. —It is a long and well 
established principle of the common law, that 
a chattel mortgagee has the immediate right 
of possession of the mortgaged property; in 
fact, it is essential that the custody and pos- 
session of the property should be delivered 
to, and be retained by the mortgagee, to 
make a valid mortgage against strangers to 
the transaction, whose interests are affected 
thereby ; ! except under some unusual circum- 
stances ;? yet in many States a mortgage is 


1 Jones on Chattel Mortgages, § 176. 

2 Haines v. Crane, 19 Mass. 607, when the transfer is 
notorious, made on a good and valuable consideration, 
and was bona fide; other authorities also cited in the 
same case: Randall v. Higbee, 37 Mich. 40. 





treated as only incidental to the indebted- 
ness, and the right of possession remains 
with the mortgagor until there is some condi- 
tion of the mortgage broken, unless by spe- 
cial agreement it is provided otherwise.* 

2. In Possession. — From a variety of 
causes, it often occurs that a mortgagee of 
chattels finds himself in, or acquires posses- 
sion of the mortgaged property, without an 
accrued right under the mortgage, or any 
special agreement giving him the right of 
possession. 

3. His Rights, Duties, and Liabilities.— 
When he is in possession of the mortgaged 
property under such circumstances he is in 
the midst of new duties,‘ becomes subject to 
liabilities incidental to every change in his 
actions, as well as possessing rights that are 
inherent with his condition. If he asserts 
any title to, or control over the property, 
that are inconsistent with the owner’s rights, 
this amounts to a conversion of it, and his 
mortgage lien is extinguished,*® and the mort- 
gage debt is satisfied to the value of the 
property. On an accounting with the mort- 
gagor, the time of acquiring the possession 
is a point of rest in the transaction,’ and 
should there be a sale of the property he is 
chargeable with its value,* and if it exceeds 
the amount of the mortgage debt the relation 
of trustee to his mortgagor is created as to 
the surplus.° 

4. His Righis.—Although his possession is 
clothed with limited legal rights, he has an 
equitable interest in the property, governed 
by the amount of the indebtedness secured 
thereby." When the mortgage does not 


3 Everett v. Buchannan, 2 Dak. 249; Keith v. Hag- 
gart, 33 N. W. Rep. 465; Williams v. Dobson, 1 S. E. 
Rep. 421, and other authorities there cited. Case, etc. 
Co. v. Campbell, 13 Pac. Rep. 324, with authorities 
cited; Blatchford v. Boyden, 13 N, E. Rep. 801; Byrd 
y. Forbes, 3 Wash. Ter. 

4 Clark v. Barnes, 34 N. W. Rep. 419 (70 Iowa). 

5 Wright v. Smith, 20 Me. 287; Jenkins v. Steanke, 
19 Wis. 139; 2 Kent’s Com. 364; Willard v. Rice, 11 
Met. 493; Ryder v. Hathway, 12 Pick. 268; Cortelyou 
vy. Lansing, 2 Caine’s Cases, 202; Everett v. Buchan- 
nan, supra; Dykers vy. Allen, 7 Hill, 497; Wilson v. 
Little, 2 N. Y. 443; Lewis v. Graham, 4 Abb. Pr. 106. 

6 Jones on Chattel Mortgages, § 650; Clark v. Griffeth, 
5 Bos. (N. Y.) 558; Davis v. Rider, 5 Mich. 423; Place 
v. Grant, 9 Mich. 42; Brown v. Brong, 42 Mich. 120; 
Boone on Mortgages, § 268. 

7 Lininger v. Herron, 25 and 36 N. W. Rep. 578, 481 
(18 Neb). 

8 Lininger v. Herron, supra. 

%Jones on Chattel Mortgages, § 353; Lininger v- 
Herron, supra; Deering on Negligence, §§ 379, 380. 

10 Lininger v. Herron, supra. 
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provide that the possession shall remain with 
the mortgagor, he may maintain replevin 
against his mortgagor if he disturbs it ;" and 
only his mortgagor can controvert his posses- 
sion, and that in a proper case as stated.” 
Should a levy be made upon the property 
while in his possession, and a sale take place 
under it, he would be entitled to recover the 
value of the property when taken, in an ac- 
tion at law,” or recover his damages, which 
would be the value of the property, in an 
action on the case. 

5. His Duties.—Among the first and the 
most important, because a violation creates 
the greatest complications and is somewhat 
a measure of his good faith against him, are 
those of protecting the property from loss or 
injury,” and to hold, manage and‘employ the 
same with the supervision, care and diligence 
of a provident owner.” And if there is a 
provision in the mortgage that gives the 
mortgagor the right of possession, or any 
other agreement of equal import until some 
condition broken, then he should hcld the 
property in readiness to be returned to the 
owner upon a demand made therefor, or re- 
turn it to him, as the equitableness of the 
circumstances suggest.!” 

6. His Liabilities.—In addition to such 
liabilities as are incidental to rightful posses- 
sion, and those created by a violation of his 
duties mentioned, if there is any disposition 
made of the property other than returning it 
to his mortgagor, should the justness of the 
circumstances require him to do so,he must 
account to. and pay over to the mort- 
gagor the profits,* as well as the true 


1! Pickard v. Law, 15 Me. 48; Gaar v. Hurd, 92 IIl 
315; MeConnel v. Scott, 67 Ill. 274; Ferguson v. 
Thomas, 26 Me. 499; Harmon v. Short, 16 Miss. 433; 
Skeff v. Solace, 23 Vt. 279. 

32 Gaar v. Hurd, supra; McConnel v. Scott, supra, 
but it must be after demand is made. Henby v. Forgy, 
7 Ind. 284; Holladay v. Bartholm, 11 Ill. App. 206; 
Cadwell v. Pray, 41 Mich. 307; Stratton v. Allen, 7 
Minn. 409; Stanchfield v. Palmer, 4 Greene, 23. 

18 Lamothe v. Fisk (C. C. Dis. Wis., 1880), Reporter, 
168. 
14 Randall v. Higbee, supra; Carpenter v. Graham, 
3 N. W. Rep. 974 (Dak). 

15 Wann v. Coe, 31 Fed. Rep. 367. 

6 Deering on Negligence, §§ 379, 380. 

17 Jones on Chattel Mortgages, § 437; Ford v. Ran- 
som, 39 How. Pr. 42; 8 Abb. Pr. 416; Hall v. Sampson, 
35 N. Y. 274; Pierce v. Hastings, 4 Ill. 23; Boone on 
Morigages, § 257. 

18 Blodgett v. Blodgett, supra; Flanders v. Cham- 
bers, 24 Mich. 305; Morey v. First Nat. Bank, 54 Wis. 
46. 





value of the property,” or its highest 
market value since.” In the disposition of 
the property in any way he must exercise the 
judgment and skill of a prudent man in the 
management of his own property, and should 
a loss occur for lack of this he must bear it, 
and any inconvenience arising from a min- 
gling of the property, or in changing its con- 
dition, under such cireumstances, certainly 
the rule would not be changed, or its rigor 
lessened in its application, than as if he was 
clothed with the legal possession. Should it 
appear that he disturbed the mortgagor in 
his possession, if alleged, he would be liable 
for special damages,” and the value of the 
right of possession until a breech in the 
condition of the mortgage occurred,” besides 
the remaining interest after the payment of 
his debt subject to other liens affecting the 
value of the same, the rules of law applica- 
ble in case of any illegal sale for any cause 
applying. In case of apparent and pressing 
necessity the property may be taken from his 
possession and placed in the hands of a re- 
ceiver, upon the application of any one hav- 
ing an interest in it.* M. C. Paturs. 


19 Lininger v. Herron, supra; Morey v. First Nat. 
Bank, supra; Blodgett v. Blodgett, snpra. 

2 Lamothe v. Fink, supra. 

21 Wann v. Coe, supra. 

2% Brink v. Freeoff, 6 N. W. Rep. 94 (Mich). 

% Torp v. Gulseth, 33 N. W. Rep. 550 (35 Minn). 

% Torp v. Gulseth, supra; Beaess v. Preston, 32 N. 
W. Rep. 912; Cushing v. Seymour, 30 Minn. 301; Ball 
v. Liney, 48 N. Y. 6; Russell v. Butterfield, 21 Wend.; 
Street v. Sinclair, 71 Ala. 110; Blodgett v. Blodgett, 
supra. 

% Patton v. Accessory Transit Co., 4 Abb. Pr. 235; 
Rapier v. Gulf City Paper Co., 13 How. Pr. 502; Quinn 
v. Brittan, 3 Ch. 314; Bayard v. Fellows, 28 Barb. 431. 








FRAUDULENT CONVEYANCE — CONSIDERA- 
TION—PAROL EVIDENCE — DEPOSITIONS— 
REQUIREMENTS. 


FEATHERSTONE V. DAGNALL. 





Supreme Court of South Carolina, June 26, 1888. 


1. Fraudulent Conveyance—Consideration — Parol 
Evidence.—Where a conveyance, which on its face ap- 
pears to be voluntary, is impeached for fraud, it is 
competent for those claiming under it to show by 
parol that it was in fact made upon a valuable con- 
sideration. 


2. Deposttions —Requirements. — Where a statute 
provides that the officer taking a deposition shall send 
or deliver it to the court, together with a certificate 
of the reason for taking the testimony in that way 
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and that the deposition shall not be used in the cause 
unless it appears to the satisfaction of the court that 
the witness is then dead, or gone out of the county or 
State, or to a greater distance than 100 miles from the 
place where the court is sitting, or that by reason of 
age, sickness, bodily infirmity or imprisonment he is 
unable to travel and appear at court, testimony taken 
by deposition is properly rejected when the certifi- 
cate contains no reasons for taking the testimony in 
that way and the statutory conditions for using the 
depositions are not made to appear. 


McIvVER, J., delivered the opinion of the court: 

The plaintiff, as assignee of a judgment recov- 
ered by one Sullivan against William Dagnall, 
brings this action to set aside certain deeds made 
by said William Dagnall to his children, who are 
defendants herein, upon the ground that such 
deeds were voluntary, and without valuable con- 
sideration, and hence operate a fraud upon the 
creditors of said William Dagnall. The testimony 
tends to show that two of the sons and a son-in- 
law of William Dagnall bought the land in ques- 
tion from Mrs. Bolling, and took a deed from her, 
wherein the consideration recited was $3,750. 
After this purchase money was paid, the two sons 
and the son-in-law made a deed for the land to 
William Dagnall, wherein the consideration recited 
was the same amount, $3,750; and on the same 
day William Dagnall divided the land among his 
children, making separate deeds to each, in which 
the consideration recited was ‘‘love and esteem.” 
The allegation on the part of the defendants, 
which seems to be supported by the testimony, is 
that this was done simply for the purpose of di- 
viding the land; William Dagnall never having 
had any real interest therein. The judgment to 
which the plaintiff, as assignee, is entitled never 
became a lien upon the land in question, because 
it was recovered in Laurens county, and the 
transcript thereof was not filed in the county of 
Greenville, where the land lies, until two or three 
years after the conveyance to William Dagnall, 
and the re-conveyance by him to his children. 
In the deed to one of his children—Mrs. Kellett 
—William Dagnall reserved a life estate for him- 
self and wife in a portion of the land conveyed. 
It is stated in the ‘‘case”’ that ‘“‘upon notice cer- 
tain witnesses were summoned and examined 
before a trial justice in Laurens county, against 
the objection of defendant’s attorneys. Said 
testimony when opened at the trial, was fonnd to 
be accompanied by the following certificate of 
trial justice: ‘‘South Carolina, Laurens County. 
I hereby certify that the inclosed is the testimony 
taken by me as trial justice on the 17th day of 
February, 1887, in the case of Featherston As- 
signee, against Dagnall e¢ al. [Signed] T. R. L. 
Wood, Trial Justice, L. C.’’ Defendant, at the 
trial, objected to the use of his testimony upon 
the ground that the certificate was not in accord- 
ance with the statute, and also because the testi- 
mony had not been taken down by either the 
witnesses or trial justice, as required by law. 
The case was heard by his honor, Judge Fraser, 
who rejected the testimony taken by the trial 





justice, because this evidence was offered without 
anything to show, as provided in the third section 
of the act, that the witness was, at the time of the 
trial, “‘dead, or gone out of the county,” etc., as 
required in that section, as well as for other 
irregularities not specified. He also held that the 
fact that the deed from Mrs. Bolling was made to 
the two sons and son-in-law of William Dagnall, 
and the mortgage and note given by them in part 
of the purchase money, was prima facie evidence 
that the purchase money was paid by them, and 
not by William Dagnall; and that there was no 
sufticient evidence to rebut the prima facie case thus 
made. He further held that, while willing to as- 
sume that in face of the recital of a money con- 
sideration in their deed to William Dagnall they 
could not show by parol anything that would 
make him a trustee for them, yet the question still 
remained whether the defendants could not show 
by parol evidenee that the deeds from William 
Dagnall to his children rested upon some other 
consideration than that recited in those deeds— 
“love and esteem’’—and upon the authority of 
Banks v. Brown, 2 Hill (S. C.), 558, such evidence 
was held competent; and finding from the testi- 
mony that there was other valuable consideration, 
to-wit, the land itself, which had been conveyed 
to William Dagnall for the very purpose of mak- 
ing the deeds now sought to be set aside as volun- 
tary, he held that these deeds were not fraudulent 
and void as to creditors, and therefore rendered 
judgment dismissing the complaint, ‘‘each party 
paying his own costs.’’ From this judgment the 
plaintiff appeals, substantially upon the follow- 
ing grounds: First, because of error in rejecting 
the testimony taken by the Laurens trial justice; 
second, because of error in holding that the proof 
that the two sons and son-in-law of William 
Dagnall paid the purchase money to Mrs. Bolling 
was sufficient to establish that fact; third, be- 
cause of error in receiving parol evidence to show 
a different or additional consideration to that 
recited in the deeds from William Dagnall to his 
children; fourth, because of error in not holding 
that the reservation of a life estate in the deed to 
Mrs. Kellett rendered that deed void as to cred- 
itors. 


The first ground has not been urged by the 
counsel for appellant, as it is not mentioned in 
his printed argument; but as it has not been 
formally abandoned it is proper that we should 
consider it. Wedonot know that we can add 
anything to what the circuit judge has said in 
justification of his refusal to receive that testi- 
mony. The act of 1883 (18 St. 373) confers spec- 
ial privileges, upon certain prescribed conditions, 
and, according to to the well settled rule, a party 
cannot avail himself of such privileges without 
complying with the conditions prescribed. The 
act expressly requires that the officer taking the 
deposition shall deliver, or send it by mail or ex- 
press, to the court, together with a certificate of 
the reasons why the testimony has been taken in 
that way; and the certificate presented in this 
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case contains no such reasons. The act also de- 
clares that the testimony so taken shall not be 
used in the cause ‘“‘unless it appears to the satis- 
faction of the court that the witness is then dead, 
or gone out of the county or State, or to a greater 
distance than 100 miles from the place where the 
court is sitting, or that by reason of age, sickness, 
bodily infirmity, or imprisonment he is unable to 
travel and appear at court;”’ and this, the circuit 
judge says, was not made to appear. It is clear, 
therefore, that there was no error in rejecting the 
testimony so taken. 

The second ground of appeal presents a ques- 
tion of fact, and under the well settled rule we 
see no reason to impute error to the circuit judge 
for his finding therein. 

The third ground presents the main question in 
the case. We think, however, that the ruling of 
the circuit judge is fully supported by the case of 
Banks vy. Brown, 2 Hill (S. C.), 558, cited by him, 
as wellas by the case of Henderson v. Dodd, 
Bailey, Eq. 139. While it is true that parol evi- 
dence is inadmissible to vary, add to, or explain a 
deed, yet where a conveyance, which ou its face 
appears to be voluntary, is impeached for fraud, 
it is competent for those claiming under it to show 
by parol that it was in fact made upon a*valuable 
consideration. As issaid by Evans, J., in deliv- 
ering the opinion of the court in Henderson v. 
Dodd, supra: ‘‘It must be recollected that a vol- 
untary deed is not necessarily void. Its being 
voluntary was only evidence of the fraudulent 
intent. Here the question was whether the deed 
was fraudulent, and any evidence which went to 
show that no such fraudulent intention existed 
was admissible.”” This remark applies directly 
to the case under consideration. The plaintiff 
relied upon the fact that the deeds from William 
Dagnall to his chiléren were fraudulent, because 
upon their face they appeared to be voluntary. 
Whether this was sufficient to show a fraudulent 
intent was the question; and if, in fact, the deeds 
were based upon a valuable consideration, there 
could be no fraud. It seems to us, therefore, that 
there was no error in receiving the parol evidence 
offered to show what was the real consideration 
of the deeds, and that evidence fully justified the 
conclusion reached by Judge Fraser. 

As to the fourth ground of appeal, we do not 
clearly see its pertinency to the present inquiry. 
If, as appellant contends, the reservation of the 
life estate rendered the deed to Mrs. Kellett ab- 
solutely void, and no title passed to that portion 
of the land in which the life estate was reserved, 
because ‘‘a deed eannot be limited to take effect 
in futuro,” then we do not see why the plaintiff 
could not at once levy upon and sell under his 
execution the portion in which such life estate 
was reserved; and, if so, theu there is no founda- 
tion for the present action. But, to avoid any 
misapprehension, we desire to add that we are 
not prepared to assent to the proposition con- 
tended for by appellant, that a reservation of the 
ife estate necessarily rendered the deed void. 





The terms of the deed are not before us, and 
therefore we are not in a condition to enable us 
to decide anything upon that subject authorita-- 
tively. 

The judgment of this court is that the judgment 
of the circuit court be affirmed. 


Nore.—It is a well established principle that, as 
between the parties, the recital of the consideration 
or the receipt of the consideration in a deed cannot be 
contradicted for the purpose of defeating the convey- 
ance, except in case of fraud or mistake.! Itis also 
well settled, after great conflict of opinion that, ex- 
cept for the purpose of creating a resulting trust in 
the grantor, he may contradict a recital of the receipt 
of the consideration.2, Upon the admissibility of oral 
evidence to show a different consideration from that 
recited in the deed, for the purpose of sustaining it, 
where fraud or mistake in its execution is not alleged, 
there is a contrariety of opinion. 

In an early Alabama case? it was said: “The gen- 
eral rule is too well established now to be shaken that 
a consideration, not expressed in a deed, and which is 
inconsistent with the consideration expressed, cannot 
be shown by parol proof. * * * If, however, there 
is no consideration expressed, proof may be received 
to show what the consideration was.4 * * * And 
it is said ifa deed mentions a consideration, and adds 
the words ‘for other considerations,’ that proof may 
be received to show what those other considerations 
are.5 So, if a moneyed consideration is expressed, 
proof may be received to show that the sum was 
greater or less than the amount expressed in the deed.® 
But the authorities deny that parol proof can be re- 
ceived to establish a consideration wholly different 
from that expressed in the deed.”’ 

In that case a husband conveyed certain slaves to a 
trustee for the benefit of his wife, the deed reciting 
the conveyance to be “‘for and in consideration of his 
anxiety to provide for his said wife a competent sup- 
port in case of any future misfortune and embarrass- 
ment, and in and forthe further consideration of one 
dollar, in hand paid, etc., hath bargained,” etc. The 
property was levied on under execution against the 
husband, and the trustee was not permitted to show 
that the actual consideration for the deed was an 
agreement by the husband to convey to the wife made 
by the husband to the wife’s father at the time the 
latter conveyed the slaves to the former.’ 

In a later case,3 in the same State, a grantor con- 
veyed property to his mistress and her illegitimate 
child, the deed reciting that it was made ‘ton divers 
good considerations, and for kindness the grantor 
feels toward Mary Gracie and her child, Willie or 
William.” It was held, in an action by his creditors 
to subject the property to the payment of his debts, 


1 Mobile Ry. Co. v. Wilkinson, 72 Ala. 286; Devlin on 
Deeds, §§ 817, 834, and cases cited. 

2 But not to the injury of innocent purchpsers: Shep- 
hard v. Little, 14 Johns. (N. Y.) 372; Bigelow on Estop. 
(4th ed.), 372, et seg.; Devlin on Deeds, § 822. 

8 Murphy v. Branch Bank of Mobile, 16 Ala. 90. , 

4 Perry v. Price, 1 Mo. 553; Jackson vy. Dillon,2 Overt. 
(Tenn.) 261; Den v. Hanks, 5 Ired. L. (N. C.) 30. See also 
Ruth v. Ford, 9 Kan. 17; Jackson y. Alexander, 3 Johns. 
(N. Y.) 484. 

5 See Naigley v. Hauer, 7 Johns. (N. Y.) 341. 

6 Harper v. Perry, 28 lowa, 57; Lawton v. Buckingham, 
15 Iowa, 22; Garrett v. Stuart, 1 McCord (S. C.) 514; Jack 
son v. Dougherty, 3 Watts (Penn.), 151. 

7 Murphy v. Branch Bank of Mobile, 16 Ala. 90. 

8 Potter v. Gracie, 58 Ala. 303, 
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that a different consideration from that recited in the 
deed could not be shown to uphold the conveyance. 
In delivering its opinion, the court said: “Itis at all 
times dangerous to relax the conservative principle of 
law which declares that when parties enter into a 
contract and reduce its stipulations to writing, the 
written memorial is the sole expositor of the con- 
tract, and cannot, in the apsence of fraud, be waived 
by parol evidence. Mistake may occur requiring a 
court of equity to intervene and correct, so that the 
contract may conform to the intentions the parties 
proposed expressing. But without fraud or mistake, 
as between the parties, the written contract is conclu- 
sive. When assailed by creditors, it must be taken as 
to the parties to it, as it may be written. It cannot be 
supported by falsifying express recitals, which it 
must be presumed were deliberately made and delib- 
erately accepted.” 

In a third case,9in the same State, a husband had 
conveyed property to his wife, the deed reciting the 
conveyance to be ‘‘as well for and in consideration of 
the love and affection which he has and bears toward 
the said Mattie B. Houston, as for the sum of 
one dollar, paid to him cash in hand, by the said 
party of the second part, the receipt of which is 
hereby acknowledged.” The deed was declared vol- 
untary as to creditors, and the wife was not permitted 
to show that there was in fact a valuable considera- 
tion for the conveyance. 

“The conveyances of lands between individuals of 
most frequent use are deeds of bargain and sale, or 
deeds operating as covenants to stand seized to uses. 
These conveyances derive their operation from the 
English statute of uses, a part of our common law, or 
from our own statute of uses, the same in substance. 
* * * A valuable, as distinguished from a good 
consideration, is necessary tv support a bargain and 
sale, while a good consideration is essential to sup- 
port a covenant to stand seized. When either of 
these considerations singly is expressed in a convey- 
ance of lands, to receive parol evidence that the other 
was the real consideration would alter the character 
of the conveyance.!0 * * * If it was not apparent 
from the face of the deed that the expression of one 
dollar as of the consideration was merely nominal and 
introduced to give the deed the appearance of a bar- 
gain and sale—if it was necessary to resort to parol 
evidence to ascertain whether that consideration was 
adequate—we do not say the parol evidence of an ad- 
equate pecuniary consideration would not be admis- 
sible. But that consideration, being manifestly nomi- 
nal, and therefore, not changing or expressing any 


other than the merely good consideration of love and: 


affection, the parol evidence was inadmissible.” 

The weight of authority is opposed to the doctrine 
of the Alabama cases, and is generally favorable to 
the admission of parol evidence to show a different 
consideration from that recited in the deed. This is 
particularly the case where it is not sought to change 
the consideration to one of a different species, as a 
good to a valuable consideration. 

A party was permitted to show that the considera- 


9 Houston y. Blackman, 66 Ala. 559; Ss. C.,41 Am. Rep. 
756. 
10 See also Garrett v. Stuart, 1 McCord, 514; Hinde v. 
“Longworth, ll Wheat. (U. 8S.) 199. 

11 Hinde v. Longworth supra; Champlin v. Seeber, 56 
How. Pr. (N. Y.) 46; Bingham v. Weiderwax, 1 Comst. 
(N. Y.) 509; Huebsch v. Scheel, 81 Ill. 281; Drury v. Tre- 
mont Imp. Co., 13 Allen (Mass.), 171; Murray v. Smith, 1 
Duer (N. Y.), 412; Irvine v. McKeor, 23 Cal, 472. 





tion of a conveyance, recited to be money, was in fact 
iron.12 

Parol evidence has been admitted to prove that a 
contemplated marriage was a consideration for a con- 
veyance, in addition to the consideration recited in 
the deed.}8 

Where a deed recited a consideration of $3,000, but 
under the rule forbidding the creation of a freehold 
estate to commence in futuro, the deed, if regarded as 
a feoffment of bargain and sale, was voi‘, it was per- 
mitted to show the consanguinity of the grantor and 
grantees, which was not referred to in the deed, to 
sustain the deed as one to stand seized to used.!4 

A deed expressed to be in consideration of natural 
love and affection, and the further consideration of 
one dollar, has been shown to have been given in set- 
tlement of all differences .5 

Again it has been held that, although parol evidence 
is inadmissible to add to or explain a deed, yet if a con- 
veyance purporting to be voluntary is impeached for 
fraud, it is competent for the party claiming under it 
to show that in fact it was made upon a valuable con- 
sideration. It being voluntary does not render it void, 
but merely evidence of a fraudulent intent; and any 
evidence is admissible which shows that no such in- 
tent existed.!6 


A husband being indebted, by a deed, expressed to 
be in consideration of love and affection, settled prop- 
erty on his wife. He was then negotiating the sale of 
an estate acquired by the wife, which was afterwards 
effected; and the deed to the wife was the inducement 
of the wife to renounce her inheritance on the sale of 
her estate. In an action by the creditors of the hus- 
band to set aside the deed to the wife as voluntary 
and fraudulent, and to subject the property to his 
debts, it was held that parol evidence was admissible 
to show the true consideration of the deed, the court 
holding that proof of an additional consideration, 
though of a different species, did not contradict the 
term of the deed.!” 


The consideration or condition expressed in a chat- 
tel mortgage may be contradicted by parol evidence.!8 

The consideration expressed in a deed cannot be 
contradicted by parol evidence to the injury of inno- 
cent third parties who have been induced thereby to 
acquire rights or liabilities with respect to the prop- 
erty. 

During the civil war, a mother conveyed property 
to her son, the deed reciting as a consideration a 
moral obligation to convey, but in fact the considera- 
tion was asecret agreement that the son should re- 
convey the property to the mother when peace should 
be re-established, the motive of the grantor being a 


12 McCrea v. Purmost, 16 Wend. (N. Y.) 460, the earlier 
cases fully reviewed. 

13 Miller v. Goodwin, 8 Gray (Mass.), 542. 

14 Gale v. Coburn, 18 Pick. (Mass.) 397. See also Wal- 
lis v. Wallis, 4 Mass. 135; s. c.,3 Am. Dec. 210; Brewer v. 
Hardy, 22 Pick. (Mass.) 380; 8s. C , 33 Am. Dec. 639; Preble 
vy. Baldwin, 6 Cush. (Mass.) 549; Haman v. Oxley, 23 Wis. 
519. Contra: Jackson v. Delancy, 4 Cow. (N. Y. 427; 
Jackson v. Caldwell, 1 Cow. 639. 

15 Coles v. Soulsby, 21 Cal. 47. 

16 Dodd v. Bailey, Eq. (S. C.) 138. 

17 United States Bank v. Brown,2 Hill Eq. (8. C.) 558. 
To same effect see Bennett v. Solomon, 6 Cal. 134; Bul- 
lard v. Briggs, 7 Pick. (Mass.) 537; Bracket v. Moulton 
6 Vt. 426; Harvey v. Alexander, 1 Rand. (Va.) 219. 

18 Speer v. Skinner, 35 Ill, 282; Goodheart v. Johnson, 
88 Ill. 58; Mason v. Franklin, 58 Iowa, 506; Minor v. 
Sheehan, 30 Minn. 419; McKlinster v. Babcock, 26 N. Y 
378. 
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fear of confiscation. Afterwards the son conveyed 
the property to the mother, the deed reciting as a 
consideration the agreement to reconvey. In an ac- 
tion by creditors of the son to subject the property to 
the payment of his debts, it was held that the convey- 
ance to the mother was voluntary as against such 
creditors of the son as had extended credit to him on 
the faith of his ownership of the property, and that as 
against them the consideration of the deed from the 
mother to the son could not be shown.!9 
CHARLES A. ROBBINS. 


19 Susong v. Williams, 1 Heisk. (Tenn.) 625. 





MALPRACTICE—PLEADING— NATURE OF AC- 
TION—SCHOOL OF MEDICINE DEFINED— 
CLAIRVOYANT PHYSICIANS — CONTRIBU- 
TORY NEGLIGENCE—EVIDENCE—DEPOSI- 
TIONS TAKEN IN ANOTHER CASE. 





NELSON V. HARRINGTON. 





Supreme Court of Wisconsin, November 8, 1888. 


1. Malpractice—Pleading—Nature of Action.—Al- 
though the complaint in an action against a physician 
for malpractice alleges the implied contract of the de- 
fendant to treat the plaintiff in a skilful and proper 
manner, yet where the gravamen of the action is al- 
leged to be that the defendant disregarded his duty in 
the premises by negligently, wrongfully and carelessly 
failing to make a proper diagnosis of the plaintiff’s 
disease, and to prescribe proper remedies therefor, 
the action is one in tort and not on contract. 


2. Same—School of Medicine Defined.—To consti- 
ute a school of medicine within the rule relieving 
rom liability for malpractice, a physician, exercising 

the same skill and care as is ordinarily exercised by 
physicians in good standing who belong to the same 
school, it must have rules and principles of practice 
for the guidance of all its members, as respects prin- 
ciples, diagnosis and remedies, which each member is 
supposed to observe in any given case. 


8. Same — Clairvoyant Physicians. — Clairvoyant 
physicians have no recognized methods of treatment, 
and do not constitute a school of medicine within the 
above rule. Hence, such a physician cannot escape 
liability for malpractice by showing that he treated 
plaintiff with the ordinary skill and knowledge of the 
clairvoyant system. To escape liability he must show 
that he treated him with the ordinary skill and knowl- 
edge of physicians in good standing practicing in that 
vicinity. 


4. Same — Contributory Negligence. — Defendant 
cannot be heard to charge the father of plaintiff with 
negligence for having, with full knowledge of defend- 
ant’s methods of diagnosis and prescription, employed 
him to treat his son. 


5. Same—Evidence—Depesition Taken in Another 
Case.—Where plaintiff’s father has been a witness on 
behalf of plaintiff, in an action for malpractice, de- 
fendant cannot introduce as evidence in chief a depo- 
sition of the father taken in a case brought by him 
against defendant for loss of his son’s services, etc., 
caused by the same malpractice. 





The following statement of the case was pre- 
pared by Mr. Justice Lyon: 

This isan action brought to recover damages 
for the alleged malpractice of the defendant as a 
physician. 

The substance of the complaint is, that for sev- 
eral years before September, 1885, the defendant 
had been engaged in the practice of medicine and 
surgery in the city of Madison, and during all 
that time advertised and held himself out to the 
public as a physician, and attended to all such 
diseases and ailments of the human body as a 
physician is usually called upon to treat, and such 
as are ordinarily treated by physicians of good 
standing and repute in said city of Madison. 
That he also gave out that he possessed some 
mysterious power, insight, or skill, not possessed 
physicians in general, and for that reason could 
cure diseases generally thought to be incurable, 
and could relieve ordinary diseases and ailments 
more speedily and effectually than other physi- 
cians in good standing and repute as such. That 
shortly before September 1, 1885, the plaintiff, 
Thomas Nelson (then about fifteen years of age), 
was afflicted with some disease of his right hip, 
and on or about that date his father called the 
defendant, as such physician, to attend him and 
treat him for said disease; that the defendant un- 
dertook to attend the plaintiff as a physician and 
treat and care for him in a proper manner as such 
physician, but that disregarding his duty in the 
premises, the defendant wrongfully and carefully 
failed to make a proper or ordinary examination 
of the pl.intiff, such as a physician of ordinary 
skill, care, or prudence would have made, and 
pronounced said disease to be rheumatism when 
it was in fact a disease of the hip joint, which 
disease has well known peculiar signs and symp- 
tons, which a physician of ordinary skill and care 
would at once detect. That there are well known 
and acknowledged remedies for such disease, 
which all physicians of ordinary skill and pru- 
dence invariably use in the treatment thereof. 
That the defendant, in disregard of his duty as 
such physician, negligently and unskilfully treated 
the plaintiff for rheumatism and not hip joint 
disease, and continued so to treat him until about 
the middle of the following January. That dur- 
ing such time the defendant encouraged the 
plaintiff to walk persistently and use his right leg 
in walking, asserting that walking was beneficial 
to him. That the plaintiff grew constantly worse 
under such treatment until he could not walk, 
and suffered great pain and distress during the 
time, but the defendant constantly asserted, when 
told he was getting worse, that he was in fact 
getting better. That in January, 1886, after the 
plaintiff had wholly lost the use of his leg, other 
physicians were called in and by most persistent 
and thorough medical treatment the plaintiff has, 
to some extent, recovered the use of his leg, but 
will be a cripple for life. That if the defendant 
had treated the plaintiff properly, he could have 
been speedily and completely restored to health, 
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and would have recovered the full use of his leg. 
Also that he would have been relieved in a great 
measure from the suffering he was compelled to 
endure. 

The defendant answered that during the time 
stated in the complaint he has been what is com- 
monly known and understood as a spiritualist and 
clairvoyant physician, and as such, has treated 
diseases and ailments of the human body, and 
prescribed for patients calling upon him for treat- 
ment; most of his practice having been in and 
about the city of Madison. The answer proceeds 
as follows: ‘That on the first day of September, 
1885, the said plaintiff, in person or by his father 
Tollef A. Nelson, called upon this defendant for 
treatment for some ailment of which he, the said 
plaintiff, was then suffering, but defendant alleges 
that whatever treatment he gave the said plaintiff 
was strictly in accordance with the ordinary and 
customary practice and system of practice as used 
and employed by spiritualists and clairvoyants in 
diagnosing, attending and prescribing for diseases 
and ailments of the human body, and that he was 
employed by the said plaintiff and the said Tollef 
A. Nelson to treat the said Thomas Nelson only 
as a spiritualists and clairvoyant, and not in any 
manner as an ordinary physician or surgeon pos- 
sessed of the ordinary knowledge or skill belong- 
ing to physicians and surgeons and doctors of 
medicine in the regular schools of practice. That 
the said Tollef A. Nelson and the said Thomas 
Nelson both well knew the manner of diagnosing 
and prescribing for diseases employed by this de- 
fendant and well knew that this defendant em- 
ployed no other and had no other manner or 
method of determining or diagnosing diseases and 
ailments of the human body, before the said 
plaintiff came to this defendant. That said 
plaintiff came to this defendant desiring and ex- 
pecting this defendant to diagnose said disease 
and prescribe for the same as a spiritualist and 
clairvoyant physician. Defendant further alleges 
on information and belief that the said Thomas 
Nelson was at the time of said treatment, afflicted 
with some rheumatic affection of his limp and 
hip from which he had been suffering for a long 
time prior to calling this defendant to treat said 
ailment.” 

The cause was tried by a jury, and resulted in a 
verdict and judgment for the plaintiff. The testi- 
mony and proceedings on the trial, so far as the 
same are essential to an understanding of the ex- 
ceptions considered, are sufficiently stated in the 
opinion. 

The defendant appeals from the judgment. 

Lyon, J., delivered the opinion of the court: 

The question has been raised whether this is an 
action for the breach of a contract, cr one sound- 
ing in tort for the alleged unskilful and negligent 
manner in which the defendant, as a physician, 
performed his duty to the plaintiff. Although 
the complaint alleges the implied contract of the 
defendant to treat the plaintiff in a skilful and 
proper manner, yet the gravamen of the action is 





alleged to be that the defendant disregarded his 
dnty in the premises by negligently, wrongfully, 
and carelessly failing to make a proper diagnosis 
of the plaintiff's disease, and to prescribe proper 
remedies therefor. These allegations characterize 
the action. They show it to be solely for a breach 
of defendant’s duty as a physician, founded upon 
his legal obligations as such, without reference to 
the implied contract. The contract is stated in 
the complaint as mere matter of inducement, and 
might as well have been omitted. It must be 
held, therefore, that the action is for the breach 
of duty—the negligence and wrong—and not upon 
the contract. Wood v. M. & St. P. R. Co. 32 Wis. 
398. 

The general rule of law is, that a physician or 
surgeon, or one who holds himself out as such, 
whether duly licensed or not, when he accepts an 
employment to treat a patient professionaly, must 
exercise such reasonable care and skill in that 
behalf as is usually possessed and exercised by 
physicians or surgeons in good standing, of the 
same system or school of practice, in the vicinity 
or locality of his practice, having due regard to 
the advanced state of medical or surgical science 
at the time. This ruleis elementary. It has its 
foundation in most persuasive considerations of 
public policy. Its purpose is to protect the health 
and lives of the public, particularly of the weak 
or credulous, the ignorant or unwary, from the 
uuskilfulness or negligence of medical practi- 
tioners, by holding such practitioners liable to 
respond in damages for the results of their un- 
skilfulness or negligence. Citation of authorities 
to support the rule would be superfluous. It was 
substantially (perhaps not so fully) laid down and 
applied in Gates v. Fliescher, 67 Wis. 504, and is 
sustained by numerous cases many of which are 
cited in the briefs of counsel on both sides. 

The defendant is what is known as aclairvoyant 
physician, and held himself out, as other physi- 
cians do, as competent to treat diseases of the 
human body system. He did not belong to, or 
practice, in accordance with the rules of any ex- 
isting school of physicians, governed by formu- 
lated rules for treating diseases and injuries, to 
which rules all practitioners of that school are 
supposed to adhere. The testimony shows that 
his mode of diagnosis and treatment consisted in 
voluntarily going into a sort of trance condition, 
and while in such condition to give a diagnosis of 
the case, and prescribe for the ailment of the 
patient, thus disclosed. He made no personal 
examination, applied no tests to discover the 
malady, and resorted to no other source of infor- 
mation as to the past or present condition of the 
plaintiff. Indeed, he did not profess to have been 
educated in the science of medicine. He trusted 
implicitly to the accuracy of his diagnosis thus 
made, and of his prescriptions thus given. 

The general rule above stated requires of one 
holding himself out as a physician, the exercise 
of the same skill and care as is ordinarily exer- 
cised by physicians in good standing who belong 
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to the same school of medicine, and practice un- 
der the same rule. To constitute a school of 
medicine under this rule, it must have rules and 
principles of practice for the guidance of all its 
members, as respects principles, diagnosis and 
remedies, which each member is supposed to ob- 
serve in any given case. Thus, any competent 
practitioner of any given school would treat a 
given case substantially the same as any other 
competent practitioner of the same school would 
treat it. One school may believe in the potency 
of drugs and blood letting, and another may be- 
lieve in the principle similia similibus curantur; 
still others may believe in the potency of water, 
or of roots and herbs, yet each school has its own 
peculiar principles and rules for the government 
of its practitioners, in the treatment of diseases. 
Not so, however, with clairvoyant practice. 
True, the practice has but one mode of ascertain- 
ing what the disease is, and the remedy therefor. 
This mode has already been stated. But the mode 
in which a physician acquires a knowledge of his 
profession, has nothing to do with his school or 
system of practice. One person may acquire such 
knowledge from certain books; another from cer- 
tain other books which perhaps teach different 
principles; still another from oral communnica- 
tions, as lectures, etc., or from experience alone; 
and still another from his intuitions when in an 
abnormal mental state; yet these differences do 
not necessarily constitute separate schools of 
medicine. The clairvoyant, and the practitioners 
of the allopathic or homeopathic system may be- 
long to the same school or system, provided they 
adopt the same principles and observe the same 
rules of treatment. The methods by which aman 
acquires a knowledge of medical science is one 
thing, and the principles and rules which govern 
him in the practice of medicine is another and 
very different thing. This is just the difference 
between clairvoyant physicians as a class, and the 
practitioners of a school or system of medical 
practice, recognized in the general rule of profes- 
sional ability above laid down. The regular 
physician of any school or system acquires his 
professional knowledge by the study of the gen- 
eral principles of the science; and applies such 
knowledge to each particular case as it arises, 
while the clairvoyant physician may have no such 
general knowledge, but believes himself especially 
and effectually educated to treat each particular 
case as it is presented to him, without reference 
to any particular system or school. 

These observations dispose of the exceptions 
based upon the rejections of testimony offered to 
show that the defendant practiced only asa clair- 
voyant physician. That was conclusively proved 
before, and the rejection of the testimony (if 
material under other circumstances) was of no 
importance. It should be observed that the an- 
swer of the defendant does not allege, and no 
testimony was given or offered to show, that 
clairvoyant physicians, as a class, treat diseases 
upon any fixed principles, or that rules -tave been 





formulated which each practitioner is supposed 
to follow in the treatment of diseases, as is the 
case with the schools or systems of medicine be- 
fore mentioned. Clairvoyant physicians have a 
common mode of acquiring their knowledge of 
cases, but their methods of treatment may be 
contradictory, and as numerous as are the practi- 
tioners, and no principle or rule of clairvoyant 
treatment be violated thereby. 

The proposition that one holding himself out as 
a medical practitioner and as competent to treat 
human maladies, who accepts a person as a 
patient, and treats him for disease, may, because 
he resorts to some peculiar method of determining 
the nature of the disease and the remedy therefor, 
be exonerated from all liability for unskilfulness 
on his part, no matter how serious the conse- 
quences may be, cannot be entertained. The 
propositions, if accepted as true, would, as al- 
ready suggested, contravene a sound public pol- 
icy. . 

It matters not that the patient, or those who are 
responsible for him, know the methods of the 
practitioner. The responsibility for malpractice 
must still be laid upon the latter. It should be 
stated in this connection that the father of the 
plaintiff, who employed the defendant to treat his 
son, testified that he so employed him because he 
believed him to be a skilful physician, that he did 
not depend on the trance business, but on the de- 
fendant, the same as he would on any other phy- 
sician, and that he believed in him because he had 
performed remarkable cures. 

It follows that the court properly refused to give 
an instruction proposed on behalf of the defend- 
ant in these words: “If defendant was a clair- 
voyant physician and professed and held himself 
out to be such, and the plaintiff and his parents 
knew it; and at the time he was called to treat 
the plaintiff, both parties understood and expected 
that he would treat him according to the ap- 
proved practice of clairvoyant physicians, and 
that he did so treat him, and in strict accordance 
with the clairvoyant system of practice, and with 
the ordinary skill and knowledge of that system, 
then the plaintiff cannot recover, and your verdict 
must be for the defendant.’’ Instead of the words 
‘‘with the ordinary skill and knowledge of that 
system’’ employed therein, it should read “with 
the ordinary skill and knowledge of physicians in 
good standing practicing in that vicinity,’’ 

Since the cause was argued our attention has 
been called to the late case of Wheeler v. Sawyer, 
decided by the Supreme Judicial Court of Maine, 
and reported in 15 Atl. Rep. 67. The 
statutes of Maine allow any person to practice 
medicine, who has obtained from the municipal 
officers of the town in which he resides a certifi- 
cate of good moral character. The plaintiff had 
such certificate, and practiced according to the 
principles and methods of those calling them- 
selves ‘Christian Scientists.” The case shows 


that practitioners of Christian Science use no 
medicines, and the plaintiff used none. 


It ha 
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now become common knowledge that their treat- 
ment is entirely mental. The acticn was for pro- 
fessional services. The objections to a recovery 
were “that the so called ‘Christian Science’ is a 
delusion; that its principles and methods are ab- 
surd; that its professors are charlatans; that no 
patient can possibly be benefitted by their treat- 
ment.’’ ‘The court held all this immaterial, and 
said in substance that the patient got all he bar- 
gained for, and must pay for it the agreed price. 
There is no question of liability for malpractice 
in the case. On the contrary, the patient said he 
was improved under the treatment. 

Were the defendant in the present case author- 
ized by law to practice medicine, and should a 
patient employ him to go into a clairvoyant state, 
and while in such state to tell him his malady 
and the remedy therefor, and agree to pay him a 
certain sum of money for such services, and were 
the defendant to render the service, doing the 
patient no injury, but a benefit rather, an action 
brought by the defendant to recover the stipulated 
compensation would be like the Maine case. We 
perceive no valid objection to a recovery by the 
plaintiff in either case. 

It goes without saying that we have here no 
such case for determination, and the Maine adju- 
dication does not aid us. We have not been re- 
ferred to any case in the books of an action for 
malpractice against a clairvoyant physician (so 
called) and have found none. It is cause for sur- 
prise if no such case has arisen, for it is believed 
that this method has been employed quite exten- 
sively for many years, in different parts of the 


- country. Whether the absence of such cases is to 


be accounted for on the theory that the bar and 
public have generally believed that this class of 
physicians are not legally responsible for wart of 
skill, or because no member of it has been guilty 
of malpractice, or upon some other theory, is not 
here determined. Probably the fact that such 
cases have not come before the courts, is not very 
significant. For want of them, however, we have 
been compelled to decide this case solely in the 
light of elementary rules of law, which perhaps 
furnish just as safe basis for judgment. 

In this connection brief reference will be made 
to a case cited by counsel for defendant in his 
argument, which then impressed us as being 
nearer in point than any other case cited. It is 
that of McKleroy v. Sewell, 73 Ga. 657. The 
court sustained an instruction to the jury in these 
words: ‘“Ifamansends for a doctor, and the 
doctor treats the patient while he, the doctor, is 
intoxicated, and the patient afterwards, calls in 
said doctor and continues to «employ him, it would 
be a waiver of all objections to the doctor on ac- 
count of his habit of intoxication.’ The language 
of this instruction (copied in the brief of counsel) 
seemed broad enough to cut off an action for 
malpractice. On looking into the case, however, 
we find the action, like the Maine case, was by a 
physician to recover for professional services. 
The court said, ‘‘Surely one cannot object to a 





doctor’s bill on account of part intoxication when 
he keeps him as a family physician for years 
afterwards.”’ It is strongly intimated in that case 
that the defendant might recoup in the action for 
damages caused by malpractice. If so he might 
maintain an independent action for such damages. 
Hence the cause is not in point, and throws no 
light on the present case. 

The claim that the defendant belonged to, and 
treated the plaintiff in accordance with the prin- 
ciples and rules of a particular school of medicine, 
and is relieved from the liability in this action 
because thereof, having being negatived, the law 
applicable to the case may, we think, be correctly 
summarized as follows: One who holds himself 
out as a healer of diseases, and accepts employ- 
ment as such, must be held to the duty of reason- 
able skill in the exercise of his vocation. Failing 
in this, he must be held liable for any damages 
proximately caused by unskilful treatment of his 
patient. This is simply applying the rule of lia- 
bility to which all persons are subject who holds 
themselves out, and accept employment, as ex- 
perts in any profession, art or trade. The theory 
upon which an expert practices his profession, 
art or trade, the sources from whence he derived 
his knowledge of it, the tools and appliances he 
employs in the exercise of his calling, his methods 
of work, are not controlling considerations. The 
courts pass no judgment upon these matters. 
They look only to results. 

Thus, a person may rely entirely upon his gen- 
ius, or normal intuitions, for some line of me- 
chanical work, and hold himself out as an expert 
and accept employment therein, without previous 
training or practice. The law holds him respon- 
sible if he does his work unskilfully, although he 
does the best he can. He takes the risk of the 
quality or accuracy of his genius or intuitions. 
On the same principle one who holds himself out 
as a medical expert, and accepts employment as 
a healer of diseases, but who relies exclusively 
for diagnosis and remedies upon some occult 
influence exerted upon him, or some mental in- 
tuition received by him, when in an abnormal 
condition, in like manner takes the risk of the 
quality or accuracy of such influence or intuition. 
If these move him so imperfectly or inaccurately, 
that, although he pursues the course of treatment 
thus pointed out are indicated to him, if he fails 
to treat the patient with reasonable skill he is 
liable for the consequences. The only difference 
in the two cases is, the mechanic acts under nor- 
mal, and the physician under abnormal infiuence 
or intuitions. The law does not concern itself 
with the quality of the mechanic’s genius, or with 
the reality or nature of such alleged occult influ- 
ence or intuition which controls the physician in 
his treatment of his patient. It only takes cogni- 
zance of the question, did the practitioner or 
expert render the service he undertook in a rea- 
sonably skilful manner? That question, as applied 
to the defendant, the jury, upon sufficient proofs, 
have answered in the negative. 
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As to the alleged negligence of the defendant 
in his treatment of the plaintiff, it is enough to 
say that any person who is legally responsible for 
his conduct, is Hable for all damages suffered by 
another, which is the proximate result of his 
negligence or want of ordinary care. Of course, 
the defendant is subject to this rule. And here 
it may be observed that negligence cannot prop- 
erly be imputed to the father of the plaintiff, be- 
cause he employed the defendant to treat his son, 
with full knowledge of the defendant’s methods 
of diagnosis and prescription. At least, the de- 
fendant cannot be heard to charge the father with 
negligence in that behalf. 

Perhaps a medical practitioner may protect 
himself from liability for unskilfulness by a spe- 
cial ¢ontract with his patient that he shall not be 
so liable. But in the absence of such a contract, 
the practitioner must be held to his common law 
liability. This rule was applied to a common 
carrier in Conkey v. M. & St. P. R. Co., 31 Wis. 
619. Dixon C. J., there said: “I think, in the ab- 
sence of special contract or agreement to thecon- 
trary, the true policy of the law, now as much as 
ever, and even more, is to adhere to the strict 
rules of liability on the part of common carriers 
established by the common law.”’ (p. 633). The 
reason which there prevailed for adhering to that 
rule, and thus vindicating a sound public policy, 
are much more cogent in the case of a physician 
who deals with health and life instead of prop- 
erty. 

The charge of the court to the jury, so far as 
we are able to perceive, is in strict accord with 
the views herein expressed. It is unnecessary to 
set it out at length. The testimony tends to show 
negligence and unskilfulness on the part of the 
defendant in his treatment of the plaintiff, and 
supports tbe verdict. Hence, the judgment 
should not be disturbed unless some material 
error was committed on that trial. Some of the 
exceptions have already been determined. Those 
not passed upon will now be briefly considered. 

The defendant offered in evidence a deposition 
of plaintiff’s father taken in a case brought by the 
father against the defendant for loss of his son’s 
services, etc., caused by the same malpractice here 
complained of. The court rejected the deposition 
as evidence in chief, but offered to receive it as 
evidence impeaching the testimony of the father, 
who had theretofore been examined as a witness 
on the trial, in behalf of the plaintiff. The ruling 
was clearly right. It was an offer 10 prove the 
statements of a witness made at another time and 
place in a different cause, as evidence in chief 
against the plaintiff. Of course, such evidence is 
inadmissible. 

Certain objections were taken to remarks of 
counsel in argument. It was proved that the de- 
fendant placed the abbreviation ‘‘Dr.”’ on his sign 
and prescriptions. Counsel said that when he did 
so he violated the laws of Wisconsin. The remark 
is not a very serious one, at most, even if not true. 
We think, however, that it is a fair inference from 





the allegations of the answer, and from the 
proofs, that the defendant was not a regularly 
authorized medical practitioner under the laws of 
this State. The only other objection of this char- 
acter is, that counsel for the plaintiff also com- 
menced to comment to the jury on the fact that 
the defendant, and certain physicians who were 
present in court, had not been called by the de- 
fendant as witnesses. The judge expressed his 
disapprobation of this line of remark, and in- 
structed the jury, in his general charge, that they 
were to draw no presumptions from the fact that 
those persons were not called as witnesses. We 
are unable to perceive how the defendant could 
possibly be prejudiced by the remarks of counsel, 
thus promptly disapproved and counteracted. 
Besides, it is quite probable that counsel had the 
right to make such comment. 

This disposes of all the exceptions upon which 
error is assigned, adversely to the defendant. 

The judgment of the circuit court must be af- 
firmed. 





EASEMENT — ESTINGUISHMENT — NON-USER 
WITH INTENT TO ABANDON — DEED — 
RECORD. 


SNELL V. LEVITT. 





Court of Appeals of New York, October 26, 1888. 


Easement—Estinguishment—Non-user with Intent 
to Abandon—Deed —Record.—Plaintiff’s grantor, by 
deed from defendant’s grantor, obtained the right to 
take water by pipes from a certain spring on the lands 
of the latter, and afterwards relinquished that ease- 
ment by an unrecorded written agreemeat, in consid- 
eration of the right to take water from another spring, 
andthe further consideration of a sum of money. 
For twenty years neither plaintiff nor those under 
whom he claimed made any use of the former ease- 
ment but obtained water from the latter spring and 
other sources. Defendant obtained title to the land 
on which the first spring was situated through deeds 
which did not recognize the existence of the first 
easement: Held, that the first easement was estin- 
guished by non-user, it being the evident intention of 
the parties holding it to abandon it; the fact that the 
agreement was unrecorded was wholly immaterial. 


EARL, J., delivered the opinion of the court: 

This action was commenced to recover damages 
for the wrongful interference by the defendant 
with plalntiff’s easement and right to draw water 
from a certain spring on defendant’s land known 
as the ‘‘Kingsbury Spring.’? The material facts, 
as they appeared upon the trial, are as follows: 
Prior to the 12th day of August, 1862, one Edwin 
Snell was the owner of the land upon which the 
Kingsbury spring is located, and on that day he, 
with his wife, conveyed by warranty deed to one 
Francis A. E. Higgins a portion of such land, 
which deed contained the following clause: ‘‘The 
said parties of the first part also grant to said 
party of the second part the right to lay any kind 
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of pump logs to convey water from the spring 
above the site ef the old barn, on the premises 
purchased by the above-named Edwin Snell, of 
W.& C. Kingsbury, and to conduct the same 
fiom said spring down along the creek running 
therefrom, until the Same can be carried in a 
straight line to the premises hereinbefore con- 
veyed to the party of the second part. Said party 
of the second part, however, is not to have and 
use from said spring more than half an inch 
stream of water; and, in digging to lay or repair 
said logs, said party of the second part is to re- 
place the ground, and smooth the same over, so 
as not to do any more injury than necessary and 
indispensable.”’ There was at the same time, 
upon the same land owned by Snell, another 
spring, called the ‘‘Railroad Spring,” from which 
the railroad company had the right to conduct 
water through logs. On the Ist day of July, 1863, 
Mrs. Higgins, not having made any use of the 
Kingsbury spring under her grant, executed un- 
der seal the following instrument, which was also 
signed by Edwin Snell, and attested by two wit- 
resees: ‘For the consideration of seventy-five 
dollars I agree to relinquish all my right, title, 
and interest held by me in a certain spring owned 
by Edwia Snell, known as the ‘Kingsbury Spring ;’ 
also said E. Snell agrees to allow me to draw 
water from pump logs running across lots to his 
house, as long as there shall be water in said 
logs.”? The pump logs referred to in that instru- 
ment were the logs running from the Railroad 
spring, near the house of Mrs. Higgins, to the 
railroad; and, soon after the execution of that 
instrument, she tapped the logs from the Railroad 
spring, and conducte water therefrom to her 
premises; and water was thus conducted for many 
years, as long as the pump logs remained there, 
or until the railroad company changed the mode 
of drawing water from that spring. After the 
occupants of the Higgins premises ceased to ob- 
tain water from the Railroad spring, they ob- 
tained it by permission from a spring upon neigh- 
boring premises, and never from the Kingsbury 
spring. This action was commenced on the 20th 
day of December, 1883, and prior to that time no 
person holding under the grant to Mrs. Higgins 
ever conducted water from or used the water of 
the Kingsbury spring, and no attempt whatever 
was made to use the easement granted by Edwin 
Snell prior to October, 1883. During all the time 
Edwin Snell, and those who held under him, con- 
ducted water from the Kingsbury spring, and 
during portions of the time used the whole 
thereof. The premises conveyed by Edwin Snell 
to Mrs. Higgins were subsequently conveyed by 
her by warranty deed containing the same de- 
scription of the premises and of the easement to 
conduct water from the Kingsbury spring as was 
contained in the deed to her; and by several 
mesne conveyances the title to the same premises, 
with the same description, came to the plaintiff. 
The premises owned by Edwin Snell, containing 
the Kingsbury spring, were conveyed by him and 





his wife to John B. Churchill, by warranty deed,. 
dated the 30th day of March, 1867; which deed 
contained this reservation: ‘‘The parties of the 
first part hereby except and reserve the right and 
privilege at any time to lead water through a half- 
inch pipe” from the Kingsbury spring to the: 
house in which they lived. Subsequently the fol- 
lowing conveyance of the same premises were 
made: On the 3d day of December, 1867, by 
Churchill and wife to James Bates; on the 29th 
day of July, 1875, Bates and wife to Nathan 
Briggs; on the 3d day of December, 1876, by 
Briggs and wife to the First National Bank of St. 
Johnsville; and on the Ist day of March, 1881, by 
the bank to the defendant Levitt. These con- 
veyances were all by warranty deeds which con- 
tained the same reservation as to the use of water 
from the spring to be drawn in a half-inch pipe, 
and none of the deeds contained any reference 
whatever to the easement granted by Edwin Snell 
to Mrs. Higgins. 

This easement having been acquired by Mrs. 
Higgins by grant could not be lost by mere non- 
user for any length of time. It could be lost by 
adverse user or possession by the owner of the 
servient tenement, and the easement could be lost. 
and extinguished by abandonment in some of the 
modes or by some of the means recognized in the 
law. Non-user for a period of twenty years, un- 
der such circumstances as show an intention to 
abandon and give up the easement, is sufficient to 
extinguish it; and even an abandonment for a 
shorter period, under such circumstances as show 
a. intention to give up and release an easement,,. 
which is acted upon by the owner of servient 
tenement so that it would work harm to him if 
the easement.were thereafter asserted, would 
operate to extinguish the easement. 

Here there is no doubt of the actual intention of 
Mrs. Higgins to abandon the easement acquired 
by her from Edwin Snell. She expressly agreed 
to relinquish it for the consideration of $75 in 
money and the right to draw water from other 
logs for an indefinite time; and that agreement 
was acted upon for more than twenty years. 
During that time the defendant, and others 
through whom he claims, purchased the servient. 
tenement by warranty deeds, without any notice 
whatever of any claim of an existing easement 
under the deed to Mrs. Higgins in the premises. 
conveyed. These facts are undisputed, and upon 
them the trial court should have held and ruled, 
as matter of law, that the easement was aband- 
oned and extinguished. Vogler v. Geiss, 51 Md. 
407; Steere v. Tiffany, 13 R. I. 568; Dyer v. 
Sanford, 9 Mete. 395; Curtis v. Noonan, 10 Allen, 
406; Morse v. Copeland, 2 Gray, 302; Pope v. 
Devereux, 5 Gray, 409; King v. Murphy, 140: 
Mass. 254, 4 N. E. Rep. 566; Queen v. Chorley, 12 
Adol. & E. (N. S.) 515; Crossley v. Lightowler, 
L. R. 2 Ch. 482; Cartwright v. Maplesden, 53 N. 
Y. 622; Bank v. Nichols, 64 N. Y. 65. It Washb. 
Easem. (3d Ed.) 661, and subsequent pages, the 
author says: ‘*The owner of an easement may 
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destroy his right to the same by actually aban- 
doning the right as well as the enjoyment, espe- 
cially if a third party. become interested in the 
servient estate after such act of abandonment; 
and it would operate unjustly opon him if the 
exercise of the easement were resumed in favor of 
the dominant estate. Itis not easy to define, in 
all cases, what would be such act of abandonment 
as would destroy a right of easement, and each 
case seems to be a matter for a jury to determine. 
But nothing short of and intention so to abandon 
the right would operate to that effeci, unless 
other persons have been led by such acts to treat 
the servient estate as if free of the servitude. and 
the same could not be resumed without doing an 
injury to their rights in respect to the same. 
And in this it is not intended to embrace ques- 
tions which may arise from a mere non-user of an 
easement.”” ‘The question of abandonment is 
one of intention, depending upon the facts of the 
particular case. But time is not a necessary ele- 
ment in a question of abandonment. A cesser to 
use, accompanied by an act clearly indicating an 
intention to abandon the right, would have the 
same effect as a release, without reference to 
time.” ‘Although an abandonment is sometimes 
inferred from a non-user for twenty years, it 
seems to depend less upon the duration of the 
time than the acts which accompany the ceasing 
to use the easement, for its effect upon the right. 
The length of time that this is continued is one 
of the elements from which the intention to 
abandon or retain the right is inferred. * * * 
The cesser to use, coupled with any fact clearly 
indicative of an intention to abandon the right, 
would have the same effect as a release, without 
any reference to the time during which such 
cesser has continued.’’ And the text of the 
learned author is well supported by the author- 
ities which he cites. Here, after an abandonment 
by Mrs. Higgins, Edwin Snell conveyed the water 
from this spring to two houses upon his own 
premises; and, with the water running from the 
spring through the pipes to those houses, the 
premises have several times been bought and 
sold. There was a non-user of the easement for 
upwards of twenty years, and a substituted ease- 
ment was used during a large portion of that time. 
Under such circumstances, we think there was 
not even a question of fact for the jury; but that 
it was the duty of the court to rule, as matter of 
law, that the easement was extinguished. 


The learned counsel for the respondent places 
great stress upon the fact that the instrument 
executed by Mrs. Higgins, and dated July 1, 1863, 
was not recorded; and he claims that it could 
therefore have no operations, as against the sub- 
sequent conveyances of her premises to parties 
who purchased for a valuable consideration with- 
out notice of the instrument and placed their 
deeds upon record. This contention might be 
well founded if the extinguishment of the ease- 
ment depended solely upon that instrument, as it 
would have been void against subsequent con- 





veyances first recorded. 1 Rev. St. 762, § 38, and 
756, § 1; Nellis v. Munson, 15 N. E. Rep. 739. 
But if there had been no instrument whatever, 
and the same agreement had Been made, the same 
consideration paid, and the same acts done indi- 
eating an equivocal intention to abandon the 
easement, it would have been just as effectually 
extinguished; and, the easement having thus be- 
come extinguished, there was nothing for the 
deed under which the plaiutiff holds, or for the 
recording acts, to operate on. ‘The easement 
ceased to have any existence whatever, and could 
not be the subject of a conveyance. Having been 
extinguished, it could be brought into existence 
again only by the act of the owner of the servient 
estate or by prescriptive use. The instrument is 
of importance only as showing, with the other 
facts, an intention to abandon the easement. We 
are therefore of the opinion that the learned court 
below fell into error, and that the judgment 
should be reversed, and a new trial granted, costs 
to abide event. All concur. 
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1. AcTION—Law— Equity. An action brought to 
quiet title was evidently tried as an action of ejectment, 
and the whole proceeding there and on appeal was one 
of uncertainty. The judgment was reversed with leave 


to replead, that a new trial may be had on the merits.— 
Lancaster C. Bank v. Gregory, 8.C. Neb., Oct. 24, 1888; 39 
N. W. Rep. 835. 
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2. ADMIRALTY—Costs—Juratory Caution. When a 
libel has been filed in admiralty with security, which is 
shown to be bad, upon a motion to file additional secu- 
rity the court will not order an absolute dismissal upon 
failure to file such security. Suits upon a juratory 
caution are recognized in the federal district courts. — 
The Phenix, U. 8. D. C. (8. Car.), March 1, 1888; 36 Fed. 
Rep. 272. ‘ 

8. ANNUITY—Bond—Husband and Wife— Release. 
A bond for the payment of an annuity to a husband for 
his life and after his death to his wife for her life, can- 
not be released by the husband, so far as the interest of 
the wife is concerned, and this regardless of what was 
the original consideration for the annuity.—McClaughry 
v. McClaughry, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 613. 

4. APPEAL—Bill of Exceptions—Extension of Time.—— 
When a judge allows an appellant additional time to 
prepare his bill of exceptions, on the ground that he 
has used due dilligence, the supreme court will not re- 
view the evidence on which the court granted such ex- 
tension.— Greenwood v. Cobbey, 8. C. Neb., Oct. 24, 1888; 39 
N. W. Rep. 833. 

5. APPEAL—Errors — Defendant not Appealing. ——— 
Errors against a defendant, who does not appeal, will 
not be considered in the appellate court. — Hiel v. Hiel, 
8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 340. 

6. APPEAL—Failure to Prosecute. When a case is 
presented without assignment of error, brief or argu- 
ment, and uncertified transcript, the jndgment will be 
affirmed.—State v. Ill.,8. C. Iowa, Oct. 19, 1888; 39 N. W. 
Rep. 880. 

7. APPEAL—Filing Transcript. The Montana law, 
requiring a transcript to be filed within thirty days 
after the appeal is taken, is merely directory. — Ter. v. 
McKey, 8. C. Mont., Sept. 15, 1888; 19 Pac. Rep. 395. 


8. APPEAL— Justice — Transcript. An appellant 
from a justice’s judgment must within thirty days file a 
transcript of the proceedings with the clerk of the 
appellate court, otherwise the appellee may file it and 
have a similar judgment entered in his favor or have 
the appeal dismissed.— Slaven v. Hellman, 8. C. Neb., Oct. 
24, 1888; 39 N. W. Rep. 843. 


9. APPEAL — Justice of the Peace — Mandamus. 
When a judgment has been rendered by a justice on the 
verdict of a jury, the court cannot by mandamus compel 
the justice to grant appeal.— Vood/ford v. Hull, S.C. App., 
W. Va., Sept. 15, 1888; 7S. E. Rep. 450. 


10. APPEAL—Justice of the Peace—Tort. ——~ In West 
Virginia the judgment of a justice, rendered upon the 
verdict of a jury in an action in tort or for damages, 
whether a defense was made or not, cannot be tried de 
novo by the circuit court. — Barker v. Walton, 8. OC. App., 
W. Va., Sept. 15, 1888; 7S. E. Rep. 452. 

1l, APPEAL—Review — Record. When the record 
does not contain a copy of the motion fora new trial 
nor show upon what ground it was based, all questions 
occuring at the trial are excluded from the considera- 
tion of the appellate court. —Jiingsworth v. Stanley, 8. C. 
Kan., Oct. 6, 1888; 19 Pac. Rep. 352. 

12, APPEAL — Weight of Evidence. The evidence 
being conflicting and the weight thereof being in favor 
of complainant, for whom the trial court gave judg- 
ment, the decree will be aftirmed.—Croly v. Pollard, 8. C. 
Mich., Oct. 19, 1888; 39 N. W. Rep. 853. 


13. ASSAULT AND BATTERY—Damages. —— In an action 
for trespass for an assault and battery, damages can- 
not be recovered as a punishment to defendant, but 
only as compensation to plaintiff, which may include 
for shame and mental anguish.— Beck v. Thompson, 8. C. 
App., W. Va., Sept. 15, 1888; 78. E. Rep. 447. 

14. ASSIGNMENT— Creditors — Abandonment. A 
creditor can sustain an action against an assignor and 
his assignee upon the ground that a sum exceeding the 
indebtedness had been realized, and that the assignee 
had failed to make distribution, and praying for the 
appointment of a new assignee, and thatthe sureties 
be held responsible for the amount in the hand of their 
































principal.—McIihenny Co.v. Todd, 8. C. Tex., Oct. 16, 1888; 
9S. W. Rep. 445. 

15. ASSIGNMENT—Fees— Master in Chancery. An 
assignment of his fees, made by a masterin chancery 
before they are earned, is void as against the success- 
ful party to the suit, who had advanced the amount to 
the master. — Shannon v. Bruner, U.8.C.C. (Mo.), Sept. 
18, 1888; 36 Fed. Rep. 147. 

16. ASSIGMENT FOR CREDITORS—Estoppel. Cred- 
itors who have voluntarily presented their claim before 
an assignee, without questioning the validity of the 
assignment, are thereafter estopped from disputing its 
validity.— Frelinghuysen v. Nugent, U. 8. 0. C. (N. J.), Sept. 
25, 1888 ; 36 Fed. Rep. 229. 

17. ASSIGNMENT FOR CREDITORS—Reservation. An 
assignment made for the benefit of creditors is void as 
to attaching creditors, when the assignor fraudu- 
lently reserved part of his assigned property not ex- 
empt by law for his own benefit. — Wichita W. G. Co. v. 
Records, 8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 346. 

18, ATTACHMENT—Dissolution—Execution. Where 
attached property has been sold prior to the dissolu- 
tion of the attachment and the order to deliver the 
property to the defendant, the sheriff may levy on such 
proceeds in his hands and apply them on plaintiff's 
judgment in the principal action.— Evans v. Virgin, 8. C. 
Wis., Oct. 9, 1888; 39 N. W. Rep. 864. 

19. ATTORNEY — Misconduct — Disbarment. It is 
reprehensible for a lawyer opposed to aman to go to 
his witness and seek to impress him favorably on his 
side, or against the other party. — In re Thomas, U.S. C. 
C. (Colo.), June 6, 1888; 36 Fed. Rep. 242. 

20. ATTORNEY AND CLIENT — Compromises, An 
attorney, by virtue of his employment, cannot bind his 
client by a compromise of the demand sued on.—Brock- 
ley v. Brockley, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 646. 


21. BANKS—National— Stockholders—Voting. The 
past due and unpaid liability of a stockholder in a 
national bank, which disqualifies him from voting at an 
election of its directors, is limited to unpaid subscrip- 
tions to stock.— United States v. Barry, U.8. C. C. (Mich.), 
Oct. 15, 1888; 36 Fed. Rep. 246. 


22. Bonps — Evidence — Ownership. Under the 
evidence defendant was properly held to have settled 
for bonds loaned to him by the plaintiff. — Blakemore v. 
Oder, 8. C. App. Va., September Term, 1888; 78. E. Rep. 
465. 

23. BonpD—Official Bond—Surety—Evidence. In an 
action against the surety on a guardian’s bond, the 
court may admit the bond in evidence if itis found in 
the files of the orphan’s court; the signature of the 
surety need not be proved. —- Ville v. Commonwealth, 8. CO. 
Penn., Oct. 1, 1888; 15 Atl. Rep. 704. 


24. BOUNDARIES—Calls—Courses and Distances. A 
grant of a tract of land containing sixty-seven and one- 
half acres, known by the name of Walker’s Island, 
bounding it by courses and distances, confers title only 
to the land contained within such courses and dis- 
tances.—Carter v. White, 8, C. N. Car., Oct. 8, 1888; 78. E. 
Rep. 473. 

25. BoUNDARY—Corners—Survey — Question for Jury. 
Circumstances stated under which it was held that 
the boundary between two blocks surveyed and the 
course of those tracts constituted a question for the 
jury. — Berry v. Watson, 8. C. Penn., Oct. 8, 1888; 15 Atl. 
Rep. 618. 

26. BOUNDARY—Public Lands— Survey— Monuments — 
Evidence—Instruction. In a question of boundary 
the highest evidence of location is the existing marks 
on monuments. This isa question for the jury, and it 
is error to instruct otherwise than as above stated. — 
Cross v. Lyrone, etc. Co.,8. C. Penn., Oct. 1, 1888; 15 Atl. 
Rep. 643. 

27. CARRIERS—Bill of Lading—Delivery. A carrier 
is liable for goods consigned to the shipper and de- 
livered without orders to a person, who ordered the 
goods and to whom the shipper had sent an indorsed 
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vill of lading, drawing on him through a bank for the 
price, accompanying the draft with another bill of 
lading and an order to deliver the goods on payment of 
the draft.— Wayand v. Atchison, etc. R. R., 8. C. Iowa, Oct. 
22, 1888; 39 N. W. Rep. 899. 

28. CHARITABLE USES — Partition — Parsonage. 
Lands devoted to the uses of parsonage and glebe, and 
held by trustees for the benefit of five different con- 
gregations, is held for a charitable use, and is not sub- 
ject to partition except with the consent of all the 
congregations. — Appeal of Latshaw, 8. C. Penn., Oct. 1, 
1888 ; 15 Atl. Rep. 676. 


29, CHATTEL MORTGAGE— Attachment—Injunction.—— 
A mortgagee of chattels, which are wrongfully taken 
from his possession by creditors of the mortgagor, has 
an adequate remedy at law, and is not entitled to an 
injunction, in the absence of an allegation that such 
parties are insolvent. — Thomas v. Farley M. Co.,8.C. 
Iowa, Oct. 18, 1888; 38 N. W. Rep. 874. 

30. CHATTEL MORTGAGES— Defective Affidavit—Filing. 
A chattel mortgage, to which the affidavit is 
defective, and which is not filed in the proper county, 
if void at all is void only as to attaching or execution 
creditors of and purchasers from the mortgagor, and 
not as to others.— Marcum v. Coleman, 8.C. Mont., Sept. 
15, 1888; 19 Pac. Rep. 394. 

31. COLLISION—Tug and Steamer—Lights. A tug 
going into a harboron a dark night with a tow was 
negligent in not exhibiting rear lights to show her po- 
sition and that of her tow, anda propellor following 
was negligent in entering such channel after jthe tug 
had given alarm signuls and it knew of the proximity 
of the tug and its tow. — The F. ¢ P. M. No. 2,U.8. C. C, 
(Wis.), Oct. 1, 1888; 36 Fed. Rep. 264. 

32. CONDITIONS— Subsequent — Other Grantees. 
When an estate is conveyed upon a condition subse- 
quent, the owner of adjacent property deriving his title 
by subsequent deed from the same grantor can take no 
advantage of the breach of any such condition con- 
tained in said prior deed to which he is inno way a 
party, and to which his deed does not refer.— McElroy v. 
Morley, 8. C. Kan., Oct. 6, 1888 ; 19 Pac. Rep. 341. 

38. CONSTITUTIONAL Law — Banks and Banking— Leg- 
islative Powers. Under the constitution of Illinois, 
the legislature has no power to authorize saving bank 
associations to receive deposits and make dividends 
unless the charter is submitted to a vote of the people 
at a general election.— Reed v. People, 8. C. Ill., Sept. 27, 
1888 ; 18 N. E. Rep. 295. 

34. CONSTITUTIONAL LAaw—Taxation — Boroughs. 
Construction of New Jersey statutes relative to the 
taxation of property in boroughs. The statute whict 
taxes boroughs that are seaside resorts at a higher rate 
‘than other boroughs is special legislation, and uncon- 
stitutional.—State v. Philbrick, 8. C. N. J., Oct. 22, 1888; 15 
Atl. Rep. 579. 

35. CONTEMPT—A fiidavit—Injunction. An affidavit 
-of the facts constituting the contempt of an injunction 
need not set forth the pendency of the proceeding nor 
the provisions of the order.—Zz parte Ah Men, 8. C. Cal., 
“Oct. 20, 1888; 19 Pac. Rep. 380. 

36. CONTRACTS—Performance—Counties.——.__ Where a 
county court made a contract for making a road and 
building a bridge according to specifications and to the 
satisfaction of the court, a compliance with the specifi- 
cations is sufficient. — Kinsley v. Monongalia Co.,8.C. W. 
Va., Sept. 15, 1888; 7S. E. Rep. 445. 

37. CONTRACTS—Performance—Damages. Recov- 
ry cannot be had for non-performance of a contract to 
loan money,'to be secured by a mortgage to be executed 
by plaintiff, a corporation, when the mortgage offered 
was dated five years before its execution, was not ac- 
dcnowledged, was authorized by a resolution adopted 
on Sunday, and the note was indorsed by a minor in- 
stead of by his father, as defendant understood was to 
‘be done.—Lansing T. Soc.v. Carter, 8.C. Mich., Oct. 19, 
1888 ; 39 N. W. Rep. 851. 

38. ConTRACTS — Public Policy — Accounting. 
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and B formed a partnership to build a railroad, and 
organized a corporation, wherein all the other direct- 
or’s were A’s clerks. The corporation let the contract 
nominally to C, but in realty to A and B, and the pay- 
ment was to be all its stock and its bond issued at $15,000 
per mile. Bsued A foran account of the profits re- 
ceived on a partial execution of the contract: Held, 
that the contract was fraudulent and equity would not 
entertain the suit. — Jackson v. McLean, U. 8. 0. C. (Mo.), 
Oct. 18, 1888; 36 Fed. Rep. 218. 

39. CONTRACT— Public Works — Engineer — Estimate. 
Where a contractor for a public work is to receive 
a certain proportion of the money allowed by the 
monthly estimate of the engineer, and the work is 
stopped for the want of funds, and the contractor de- 
mands a final estimate: Held, that five weeks’ delay in 
making that estimate does not oust the engineer’s right 
to make such final estimate.— Dhrew v. City of Altoona, 8. 
C. Penn., Oct. 1, 1888; 15 Atl. Rep. 636. 

40. CONVERSION— Boundary. A barn sold to the 
owner of the soil on which it stands, becomes part of 
the realty. Itis errorfor the judge to take from the 
jury the question of boundary when the evidence is 
conflicting.— Oliver v. Brown, 8. J. C. Me., Oct. 12, 1888; 15 
Atl. Rep. 599. 

41, CORPORATION—Action—Venue.——- In Texas, a cor- 
poration may be sued in any county where it has an 
agent; a railroad company may be sued in any county 
through which its road passes, although the cause of 
action originated in another county. — Galveston, etc. Co. 
v. Horne, 8. C. Tex., Feb. 7, 1888; 98. W. Rep. 410. 

42. CORPORATIONS—Insolvency — Directors. The 
directors of a corporation known to be insolvent voted 
a preference to the estate of a deceased director, who 
was a brother of the two directors so voting, one of 
whom had a claim against that estate: Held, that an 
unsecured judgment creditor of the corporation was 
entitled to recover from those two directors such per- 
centage as he would have received of his debts in case 
such money had been divided pro rata amony the credit - 
ors, but a director, who was not present and did not 
vote for the preference, was not liable.—Adams v. Kehlor 
M. Co., U. 8. C. C. (Mo.), Oct. 3, 1888; 36 Fed. Rep. 212. 

43. CORPORATIONS—Receivers— Appointment.——That 
arailroad heavily mortgaged has made several de- 
faults in the payment of interest, averaging over $1,000,- 
000, that the business is decreasing and new lines are 
competing, that it needs repairs and improvements, 
that the bondholders are not in harmony, that a 
forfeiture is about to be decreed and that no other way 
exists for applying its profits to its debts, justify the 
appointment of a receiver.— Mercantile T. Co. v. Missouri, 
etc. R. R., U. 8. C. C. (Kan.), Oct. 8, 1888; 86 Fed. Rep. 221. 

44. CORPORATIONS—Sale of Property. An irrigat- 
ing company may sell all its property to another trri- 
gating company,if it is not done for the;purpose of 
delaying or defrauding creditors.—State v. Western I. C. 
Co., 8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 349. 

45. Costs— Appeal—Apportionment. In an action 
where the issues involved are defendant’s claim for a 
deduction of $44.49 from the price of goods sold, and his 
counterclaim fora breach of warranty, and plaintiff 
recovers $77 less than his demand, an apportionment of 
the costs is proper. — Minnesota 8S. W, Co. v. Knapp, 8. C. 
Iowa, Oct. 20, 1888; 39 N. W. Rep. 893. 

46. CRIMINAL LAW — Appeal — Bail. Under Iowa 
law, pending an appeal from a conviction of murder in 
the second degree, the district court cannot order the 
sheriff to retain the defendant in custody, since he is 
not entitled to bail.— Baldwin v. Westenhaver, 8. C. lowa, 
Oct. 19, 1888; 39 N. W. Rep. 882. 

47. CRIMINAL Law—Appeal — Bill of Exceptions. 























Unless in a criminal case a bill of exceptions has been 
taken to some ruling of the magistrate on a question of 
law, the territory cannot appeal the case to the district 
court, and the district court has no right to review the 
judgment, and an appeal from the district court cannot 
be entertained.— Ter. v. Jenks, 8. C. Mont., Sept. 15, 1888 ; 
19 Pac. Rep. 386. 
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48. CRIMINAL Law—Appeal—Case Made. The law, 
allowing a review of civil cases by the supreme court 
on a case made, does not apply to criminal cases.—State 
v. Furney, 8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 361. 

49. CRIMINAL Law—Appeal — Transcript. On ap- 
peal by a defendant in a criminal case, the supreme 
court will not review the case, unless the certificate to 
the transcript filed shows that it is a true and complete 
transcript of all the proceedings. — State v. Prater, 8. C. 
Kan., Oct. 6, 1888; 19 Pac. Rep. 358. 

66. CRIMINAL Law—Appeal—Transcript. Defend- 
ant in a criminal case can have the judgment reviewed 
on appeal, only upon a full and true transcript of all 
the pleadings, papers and proceedings.—State v, Ricker. 
8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 357. 

51. CRIMINAL LAw— Appeal — Trial De Novo. On 
appeal in a criminal case from a justice to the district 
court the judgment is vacated, and the case is tried de 
novo.— State v. Coutler, 8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 
368. 

52, CRIMIXAL Law—Challenge— Review. The dis- 
allowance of a challenge for cause is not reviewable on 
appeal.— People v. Ward, 8. C. Cal., Sept. 22, 1888; 19 Pac. 
Rep. 373. 

53. CRIMINAL LAW—Confessions— Officer. A con- 
fession made by a prisoner to the officerin charge of 
him is not admissible, when the officer told him that it 
would be better to tell all about it, that he thought the 
prosecuting witness would withdraw the prosecution 
or make it as light as possible, and that the prosecutor 
would help him out if he would testify against his ac- 
complices.— Ter. v. Underwood, 8. C. Mont., Sept. 15, 1888; 
19 Pac. Rep. 398. 

54. CRIMINAL Law—Counterfeiting— Indictment. 
An indictment for making counterfeit coin, which does 
not allege the number of coins made, is demurrable. — 

United States v. Weikel, 8. C. Mont., Sept. 15, 1888; 19 Pac. 
Rep. 396. 

55. CRIMINAL LAW—Embezzlement — Money. An 
indictment against a public officer for embezzlement of 
public funds need not state what kind of money was 
embezzled, whether coin, and if so, whether gold or 























* gilver,or bills, or of what denominations, and how 


many of each. — United States v. Bornemann, U. 8. 0. C. 
(Cal.), Sept. 24, 1886 ; 36 Fed. Rep. 257. 


56. CRIMINAL LAaw—Homicice— Evidence. A and 
his wife had been drinking. He allowed her to lie on 
the ice, poorly clad, near the house all night. He and 
an employee living with him brought her to the house 
the next day, when she died, no effort being made to 
get medical aid: Held, that a verdict of manslaughter 
against A was justified.— Ter. v. Manton, 8. C. Mont., July 
Term, 1888; 19 Pac. Rep. 387. 

57. CRIMINAL LAW—Instruction—Opinion. An in- 
struction, that the defense, as attempted to be shown, 
is for the jury, casts no slur or discredit on the defense. 
—People v. Swarbrick, 8. C. Cal., Sept. 25, 1888; 19 Pac. 
374. 

58. CRIMINAL LAW — Rape — Corroboration. The 
Iowa law, providing that a conviction for rape cannot 
be had on the uncorroborated testimony of the person 
injured, does -not apply to an assault with intent to 
commit rape. — State v. Hatfield, 8. C. lowa, Oct. 23, 1888; 
39 N. W. Rep. 910. 

59, CRIMINAL LAW—Robbery— Description.—— An in- 
formation for robbery, which describes the prope*ty as 
twenty-five dollars in money, the property of A, with 
no allegation of its value and no greaterjparticularity, 
is fatally defective.—State v. Segermond, 8. C. Kan., Oct. 
6, 1888 ; 19 Pac. Rep. 370. 


60. DEED— Construction — Estate Conveyed. A 
father deeded a farm to his son and grandchildren, the 
son to have “his support off’ the farm for life, and the 
“rents and profits” at his death, “‘my grandchildren are 
to have the samein fee-simple after my death:” Held, 
that the deed conveyed a life estate to the son. — Will- 
iams v. Owen, 8. C. Ind., Oct. 24, 1888; 18 N. E. Rep. 889. 

















61. DEED—Equity — Incompetency. Where a bill 
is filed by a next friend to set aside a deed on the 
ground that the grantor was mentally incompetent to 
make a valid deed, and the grantee had been guilty of 
fraud; the grantor having first filed a motion and after- 
wards an answer denying his incompetency raises an 
issue on that point and is entitled to a trial by the jury 
upon a writ of inquiry. — Hard v. Howard, Ky. Ct. App., 
Oct. 23, 1888; 98. W. Rep. 411. 

62. DEED — Taxation — Collateral Inheritance. 
Where by a deed conveying real estate, the grantor re- 
tains the right of use and enjoyment during his life and 
the grantee isto be entitled to nothingifthe grantor 
survives him: Held, that the grantee takes under the 
deed a title contingent upon his surviving the grantor. 
The grant in such a case is liable to the tax prescribed 
by the statute of Pennsylvania on property taken by 
collateral inheritance. — Appeal of DuBois, 8. C. Penn., 
Oct. 1, 1888; 15 Atl. Rep. 641. 

63. DivoRCE — Pleading. In a petition for a di- 
vorce,on account of a marital offense,the time and 
place and person with whom the offense was committed 
must be specifically stated.— Schefling v. Schefling, N. J. 
Ct. Chan., Oct. 2%, 1888; 15 Atl. Rep. 577. 

64. DRAINAGE— Commissions — Exceptions. In 
proceedings, under North Carolina law, to obtain a 
right of drainage through another’s land, after the 
parties have agreed upon an issue to the jury, which 
has been tried and commissioners appointed, it is too 
late by exceptions to their report to raise the question 
of plaintiff’s ownership of the land sought to be drained. 
—Norfolk S. R. R. v. Ely, 8.C. N. Car., Oct, 8, 1888; 7 8. E. 
Rep. 476. 

65. EASEMENT— Abandonment — Re-entry. A re- 
entry within eight years by a railroad company upon 
its right of way, for the purpose of rebuilding its road, 
is not a trespass, under Iowa law. — Fernon v. Chicago, 
etc. R. R., 8. C. lowa, Oct. 17, 1888; 39 N. W. Rep. 869. 

66. EASEMENT—Deed—Mistake—County. A grant 
in a deed for certain persons designated as county 
commissioners of the right to take water from a cer- 
tain spring is a grant to the county, although such 
persons were out of office when the grant was made 
and had been suc“eeded by other commissioners. — Elk 
County v. Earley, &. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 602. 

67. EASEMENT—Drainage—Notice. A purchaser of 
a lower farm is bound to take notice ofthe rights of 
the owner of the upper farm as to drainage. — Bellas v. 
Pardoe, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 662. 

68. EASEMENTS — Lateral Support — Streets. An 
owner of land abutting on an alley, who, in excavating, 
constructs a retaining wall insufficient to support the 
alley, which gives way and injures the sidewalk of his 
opposite neighbor, is not liable in the absence of neg- 
ligence. His employment of a competent architect and 
skilful workmen negatives the charge of negligence. — 
United States v. Peachy, U. 8. D.C. (Ohio.), Aug. 28, 1888; 
36 Fed. Rep. 160. 

69. EJECTMENT — Accretion — Evidence — Conflict of 
Evidence. Circumstances stated under which in 
an action of ejectment for land formed by accretion 
the evidence was so conflicting that the verdict found 
for the defendant would not be disturbed. — Boydv. 
Bethei, Ky. Ct. App., Oct. 20, 1888; 98. W. Rep. 417. 

70. ELECTIONS—Attempting Unlawful Voting— United 
States Law. Under Rev. St. U. 8. § 5511 an indict- 
ment will not lie for attempting to vote a second time 
at a congressional election.— United States v. Trainor, U. 
8. D. C. (Oreg.), Aug. 4, 1888; 36 Fed. Rep. 176. 

71. ELECTIONS—Trying Title—Issues. In an action 
to test the legality of an election to the office of clerk of 
the superior court issues, as to whether the board of 
canvassers properly rejected certain returns, are im- 
material, since their action is not conclusive on any 
one. — Gatling v. Boone, 8. C. N. Car., Oct. 8, 1888; 7 8. E. 
Rep. 477. 

72. EMINENT Domary—Incidental Injury— Water. 
A railroad had condemned land and paid the damages 
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assessed, which included the legai incidental damages 
to the lands not taken. In making the necessary drains 
forits road bed on the land condemned. the railroad 
cut into the embankment of plaintiff's lead ditch, 
thereby draining more water into the ditch than it 
could carry off and flooding his land: Held, that it was 
damnum absque injuria. — Bell v. Norfolk S. R. R.,8.C.N. 
Car., Oct. 8, 1888; 7S. E. Rep. 467. 

73. Equiry—Fraud— Evidence. Where a defend- 
antin an equity case is accused of fraud and has not 
recourse to documents which it is alleged will prove his 
innocence, the evidence against him should be very 
full and satisfactory to authorize a decision that he was 
guilty of the fraud. — Raymond v. Cor, N. J. Ct. Chan., 
Oct. 16, 1888; 15 Atl. Rep. 593. 

74. Equity—Pleading — Amendment. A court of 
equity will grant leave to amend a pleading at almost 
any time in a case in which such amendment is neces- 
sary to do justice between the parties.— Learey v. Hays, 
N. J. Ct. Chan., Oct. 16, 1888; 15 Atl. Rep. 592. 

75. Equiry—Reference—Non-resident.—— A reference 
to a master need not be ordered as toa non-resident 
defendant brought in by publication, where the proofs 
upon the only question involved in the case are taken 
in open court.— Bussey v. Bussey, 8. C. Mich., Oct. 12, 1888 ; 
39 N. W. Rep. 847. 

76. EQuiry—Reformation of Deed—Mistake—Evidence. 
Circumstances stated under which it was held 
that, in an action for the reformation of a deed on the 
ground that by mistake a life estate only was granted, 
when by the contract a fee-simple should havé been 
conveyed, it was held thatthe evidence did not suffi- 
ciently establish the fact that a mistake had been made. 
— Appeal of Hollenback, 8. C. Penn., Oct. 1, 1888; 15 Atl. 
Rep. 616, 

77. Equity — Specific Performance — Pari Delicto. — 
Trust — Secret Trust. Circumstances stated under 
which it was held that the series of transactions de- 
tailed between the plaintiff and his brother created a 
secret trust in favor of the former, which, however, the 
plaintiff could not enforee and claim a specific per- 
formance, because he was in pari delicto with the other 
party.—Smith v. Smith, Ky. Ct. App., Oct. 11, 1888;9 8. W. 
Rep. 402. 

78. EQuiry— Waiver. A mechanic’s lien, inferior 
to the lien of the widow for $300 exemption allowed by 
the orphan’s court and charged on the land, but prior 
to a mortgage, which, in turn, is by waiver of the ex- 
emption superior to the widow’s claim, will be pre- 
ferred to the mortgage in the distribution of the pro- 
ceeds of sales of the land, including the exemption 
fund. — Appeal of Miller, 8. C. Penn., Oct. 1, 1888; 15 Atl. 
Rep. 672. 


79. EVIDENCE — Transcript from Treasury — Indian 
Agent.—Under United States statutes, in a suit against 
an Indian agent for delinquency, a transcript from the 
books of the treasury department may be introduced 
to establish the indebtedness of such agent to the gov- 
ernment. — United States v. Allen, U. 8. C. O. (Mo.), Sept. 
6, 1888; 36 Fed. Rep. 174. . 

80. EXECUTION—Injunction — Franchise—Public Body. 
An association, devoted to the saving of property 
and life endangered by burning buildings, isa quasi 
public institution, and its property cannot be sold upon 
execution otherwise than in accordance with the statute 
enacted for that purpose. — Appeal of Boyd, 8. C. Penn., 
Oct, 26, 1888; 15 Atl. Rep. 736. 

81. ExEcuTORS—Ancillary—Laches. An ancillary 
administration, granted upon the estate of an intestate, 
is not void because twelve years had elapsed after his 
death béfore such administration was granted. — McKee 
v. Simpson, U. 8. C0. C. (Tex.), May 31, 1888; 36 Fed. Rep. 
248, 

82. EXECUTORS—Waste — Deposits. An adminis- 
trator, who, acting in good faith, deposits the funds of 
the estate in a bank located in another State, does not 
thereby commit a devastavit. — Moore v. Eure, 8. C0. N. 
Car., Oct. 8, 1888; 7S. E. Rep. 471. 





























838. EXECUTORS AND ADMINISTRATORS -- Equity Prac- 
tice—Resignation. Where, after a bill in equity has 
been filed against an administrator which does not seek 
his removal, and afterwards he resigns tothe county 
court, a second bill asking a settlement of the estate 
but not providing for a successor to the administrator 
cannot be sustained, and proceedings thereon are void. 
— Wright v. Thornton, 8. C. Tenn., Sept. 22, 1888;9 8S. W. 
Rep. 429. 

84. EXEMPTIONS — Husbandry. -—— Under California 
law, a debtor is not entitled to an exemption of colts, 
unless he is engaged in farming. — Murphy v. Harris, 8. 
OC, Cal., Oct. 19, 1888; 19 Pac. Rep. 377. 

85. EXTRADITION—False Affidavit—Habeas Corpus,—— 
Where, under Rev. St. U. 8S. § 5278, a person is delivered 
up by the authorities of one State to those of another, 
on a requisition based on a false affidavit that heis a 
fugitive, he shall be released on habeas corpus.— State of 
Te v. Jackson, U.8. D. C. (Tenn.), July, 1888; 36 
Fed. Rep. 258. 

86. FACTOR AND BROKER — Commission — Evidence — 
Witness. Where, in an action for commissions on a 
sale to K, he testified that he was the purchaser, evi- 
dence that another person was the purchaser and that 
K had demanded and received the commissions thereon 
is admissible to impeach his testimony. — Masterson v. 
Masterson, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 652. 

87. FALSE IMPRISONMENT—Arrest for Debt—Coverture. 
Where a judgment is rendered against a woman, 
as a single woman, and she is arrested upon a capias on 
such judgment, she cannot maintain an action for false 
imprisonment by showing that when the judgment was 
rendered she was a married woman. — Winchester v. 
Everett, 8. J. C. Me., Oct. 12, 1888; 15 Atl. Rep. 596. 


88. FALSE IMPRISONMENT— Damages—Primitive. 
For about two weeks plaintiff was constantly guarded 
by defendant’s detectives without any warrant, urged 
to confess, was examined in regard to the robbery ina 
manner showing, that he was regarded asa criminal 
and that force would be used to detain him if neces- 
sary: Held, that the jury might award plaintiff dam- 
ages regardless of the existence of actual malice, — 
Fotheringham v. Adams E, Co., U. 8.C. C. (Mo.), Sept. 24, 
1888 ; 36 Fed. Rep. 251. 

89. FALSE PRETENSES—Personation — Evidence. 
One who by representing himself as the agent of a 
seller of an article and personates the real agent and 
collector of that seller, thereby obtaining money due 
to his alleged principal, is guilty of obtaining money 
under false pretenses. — Hall v. Commonwealth, Ky. Ct. 
App., Oct. 20, 1888; 9S. W. Rep. 409. 


90. FENCE — Guilty Knowledge. Circumstances 
stated under which a party was held to have permitted 
the offense of tearing down the fence of another, con- 
trary to the statute of Arkansas, whether he had guilty 
knowledge or not. — Clark v. State, 8. C. Ark., Oct. 13, 
1888;9S. W. Rep. 431. 

91. FrauD—Dower—Release — Ante-nuptial Contract. 
Where a bride, before her marriage, signed an 
agreement to release all her rights to the estate of the 
husband in case of his death, in consideration of the 
payment to her of $30 per month after his death: Held, 
that under the evidence it appeared that that agree- 
ment was fraudulently obtained from her, and did not 
bar her right to dower.—Appeal of Shea, 8.C. Penn., Oct. 
1, 1888; 15 Atl. Rep. 629. 

92. FRAUDS — Statute of — Debt of Another. A 
promise by A, the agent of B, in the possession of goods 
of an insolvent firm, in satisfaction of adebt due B, to 
pay a claim held by an attorney against the insolvent 
firm, in case he does not disturb A’s possession, need 
not be in writing.— Rodgers v. Empire H. Co., 8. C. Neb., 
Oct. 24, 1888; 39 N. W. Rep. 844. 

938. FRAUDULENT CONVEYANCES — Knowledge of 
Grantee. Where A purchases a stock of goods from 
































a failing debtor, paying him, in addition to the settle- 
ment of a debt due him, a sum of money, knowing that 
the debtor is insolvent and intends to hinder and de- 
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lay his other creditors, such a sale is void.—Daris v. 
McCarthy, 8. C. Kan., Oct. 6; 1888; 19 Pac. Rep. 356. 

94, FRAUDULENT CONVEYANCES—Vendor’s Lien. 
Where A, by executory contract, sells land to B, who, 
after erecting a house thereon, requests A to make the 
deed to his wife, for the purpose of avoiding the pay- 
ment of a debt, of which intention A is aware,and A 
makes such deed, retaining a vendor’s lien: Held, that 
such deed and such lien are void as to B’s creditors, 
but are enforcible-as between A and B’s wife.—Holmes 
v. Harshberger, 8. C. App. W. Va., Sept. 19, 1888; 7 8S. E. 
Rep. 452. 

95. GAMING—Options. A contract to purchase 150 
cars of coal at a fixed price, with the privilege of order- 
ing 250 cars in addition on the same terms, is separable, 
and the latter part is void, under Illinois law, being a 
contract for an option to buy at a future time.—Osgood 
v. Bender, 8. C. Iowa, Oct. 20, 1888; 39 N. W. Rep. 887. 

96. GARNISHMENT—Attachment— Lien—Judgment.— 
Where a creditor has two judgments against the same 
debtor, and upon the first judgment causes an execu- 
tion to be levied on land, and upon the same judgment 
attaches funds in the hands of a garnishee, and th> Sale 
of the land satisfies the first judgment, after which the 
garnishee in good faith pays over the fund to the 
debtor: Held, that the garnishee is not liable to an at- 
tachment on the second judgment.— Appeal of Hoobaugh, 
8. OC. Penn., Oct. 1, 1888; 15 Atl. Rep. 669. 

97. GRAND JURY—Witnesses — Presentment. At 
common law, the grand jury cannot summon witnesses 
for a presentment not made upon the testimony of 
witnesses summoned by the grand jury, is void.—State 
v. Lee, 8. C. Tenn., Oct. 27, 1888; 9S. W. Rep. 425. 

98. GUARDIAN AND WARD — Accounting — Reference— 
Consent. The refusal of the trial court to amend, 
at the request of appellant’s counsel, an agreement to 
refer to an auditor appellant’s accounts as a guardian, 
will be regarded on appeal as conclusive of the fact 
that such reference was made by consent of counsel.— 
Appeal of Buttermore, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 
686. 

















99, GUARDIAN AND WARD-—Surety — Limitation. 
“An action against the sureties of a deceased guardian, 
who failed to file the accounts required by statute, 
must be brought within three years thereafter.—Nor- 
man v. Walker, 8. C. N. Car., Oct. 8, 1888; 7 8. E. Rep. 468. 

100. HiGHway—View—Review. Where the report 
of a jury of view, ordered for laying out a highway, has 
been set aside for irregularity, and upon a review being 
ordered, and if the report thereof should be adverse to 
the former, the court may well adopt either report.—In 
re Road in Ralpho Tp.,8. C. Penn., Oct. 1, 1888; 15 Atl. 
Rep. 725. 

101. HOMESTEAD — Declaration — Record. Under 
the statute law of Tennessee, no right of homestead 
exist without a declaration, duly recorded, and none 
survives to the widow.—Threet v. Moody, 8. C. Tenn., 
Oct, 27, 1888; 9S. W. Rep. 424. 

102. HOMICIDE—Riot. While defendants were act- 
ing in a noisy and disorderly manner, the town marshal 
attempted to arrest one of them, whereupon defend- 
ants attacked him and knocked him down. The mar- 
shal then fired his pistol and killed a by-stander: Held, 
that defendants were not guilty of the homicide.—But- 
ler v. People, 8. C. Ill., Sept. 27, 1888; 18 N. E. Rep. 338. 

103. INJUNCTION—Corporations—Mortgages.—— Where 
a corporation has misapplied its earnings as against an 
income mortgage, and the decree allowed the income 
bondholders to move for an injunction in case of fur- 
ther misapplication, and the company merely denies 
the charge, giving no figures, and does not attempt to 
explain the shrinkage of its semi-annual net earnings 
from $1,500,000 to nothing, the injunction will be allowed, 
though the charge is in part on information and belief. 
—Barry v. Missouri, etc. R. Co., U.8.C.C.(N. Y.), Sept. 
28, 1888; 36 Fed. Rep. 228. 

104. INJUNCIION—Water Companies. A complain- 
ant is not entitled to a preliminary injunction when the 

















right on which he founds his claim is,as a matter of 
law, unsettled. A water company, authorized to lay 
pipes in the streets of a city, can only be restrained in 
its operations by the city so far as it then obstructs 
public travel.—Atlantic, etc. Co. v. Consumers’, etc. Co., N. 
J. Ct. Chan., Oct. 16, 1888; 15 Atl. Rep. 581. 


105. IMPRISONMENT—Dbt—Discharge. One con- 
fined in the county jail on execution on judgments for 
debts fraudulently contracted, cannot be discharged on 
his own motion for inability to pay, without making a 
reasonable showing as to his disposition of a large 
amount of property in his possession when the judg- 
ments were rendered.—Heath v. Brown, 8. C. Kan., Oct. 
6, 1888; 19 Pac. Rep. 363. 

106. INSURANCE—Covenant—Incumbrance—Judgment. 
A covenant against incumbrances in an insurance 
policy is broken by a judgment entered upon a judg- 
ment note given by the insured, although the creditor 
had promised not to enter judgment on the note, and 
the insured had no notice of such entry before the loss. 
—FHench v. Agricultural, etc. Co., 8. C. Penn., Oct. 1, 1888; 
15 Atl. Rep. 671. 

107. INSURANCE—Insurable Interest— Wagering Policy 
A son-in-law has no insurable interestin the life 
of his mother-in-law. The assignee of a wagering pol- 
icy, who collects the money, is liable to account there 
for to the personal representatives of the insured.— 
Stambaugh v. Blake, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 
705. 

108. INSURANCE—Mutual Benefit—Certificates. A 
provision in a certificate of membership in a mutuai 
benefit association that, upon failure to pay an assess- 
ment within thirty days from the notice of the death, 
the certificate shall be void, cannot be construed to 
render it only voidable at the option of the association. 
Bosworth v. Western M. A. Soc., 8. C. Iowa, Oct. 22, 1888 ; 39 
N. W. Rep. 903. 

109. INTOXICATING LIQUORS—Jury. On a trial for 
violating a city ordinance in selling an intoxicating 
beverage, it is error to instruct, as a matter of law, that 
if it contains six per cent. of alcohol itis intoxicating, 
under the ordinance.—City of Topeka v. Dufall, 8. C. 
C. Kan., Oct. 6, 1888; 19 Pac. Rep. 359. 


110. INVENTIONS — Bung-fasteners and Covers. 
Patent 215,178, to Steyner,for a devise for protecting 
beer stamps and fastening bungs and covers, is in- 
fringed by making and selling covers under patent 
244,282, to Moore.—Stegner v. Blake, U. 8. C. C. (Vt.), Aug 
6, 1888; 36 Fed. Rep. 183. 

111. INVENTIONS—Electric Heat and Vapor Governors. 
Patent 224,234, to John M. Bradford and his as- 
signee, for electric heat and vapor governors, is in- 
fringed by a devise having two magnets, two amatures 
and two second circuit breakers, which performs sub- 
stantially the same functions, also by a devise perform- 
ing substantially the same functions, consisting of an 
opening and closing circuit, each of which is closed by 
the thermometer at the proper time.— Buizs, etc. Co. v. 
Jacobs, etc. Co., U. 8. C.C. (Wis.), Oct. 1, 1888; 36 Fed. 
Rep. 191. 


112. INVENTIONS—Nickel Plating—Damages.—— Claims 
land4 of patent 93,157, to Isaac Adams, Jr., for the 
electro deposition of nickel, are infringed by the use of 
a solution chemically equivalent thereto in the manu- 
facture of the product described. The prices fixed by 
plaintiff and voluntarily paid by licensees are compe- 
tent as evidence of the damage sustained by an in- 
fringement, but not prices or payments made in settle- 
ment of infringement claims.— United N. Co. v. Central 
P. R. Co., U. 8. C. C. (Cal.), 1888; 36 Fed. Rep. 186. 

113. INVENTIONS—Patents—Registration—A fiidavit.—— 
By the statute of Indiana, no person can sell a patent 
right for any county without registering his patent, 
filing a copy thereof, with an affidavit that he is au- 
thorized tosell it. This statute applies only to sales of 
the patent right proper, and not to the sales of pat- 
ented articles.—Hankey v. Downey, 8. C. Ind., Oct. 13, 
1888; 18 N. E. Rep. 271. 
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114. INVENTIONS—Prior Use—Motion. Plaintiff en- 
deavored to prove no prior use of his machine earlier 
thantwo years before the application for his patent 
with his consent. Defendant proved the sale of an en- 
gine containing the patent at an earlier time. Plaintiff 
moved before final decree for leave to take proof that 
the engine was built on order and was not accepted till 
within the two years. Motion was grantea.—Campbell 
v. Mayor of New York, U. 8. C. C. (N. Y.), Sept. 21, 1888; 36 
Fed. Rep. 260. 

115. INVENTIONS—Smelting Ores.—Keyes and Arent’s 
patent, relating to the art of smelting metalic ores, is 
not anticipated by a devise described in volume 65, p. 
135, of Kersten’s work on Swelting and Mines.— Keyes v. 
Pueblo 8. ¢ R. Co., U.8. C. C. (Colo.), June 7, 1888; 36 
Fed. Rep. 179. 

116. JUDGMENT—Dormant—Docketing. A justice’s 
judgment, which has become dormant and has not been 
reviewed by a new action on it before the justice, can- 
not be removed to and docketed in the superior court. 
— Woodard v. Paxton,8. C.N. Car., Oct. 8, 1888; 78. E. 
Rep. 469 

117. JUDGMENT — Entry — Stay. Where an order 
was made, that on plaintiff's giving security the entry 
of judgment be stayed for six weeks to allow him to 
prepare his bill of exceptions, and afterwards the time 
for preparing his bill was extended : Held, that judgment 
might be entered at the end of six weeks.— Lillienthal v. 
Wallach, U. 8. C. C. (N. Y.), Oct. 4, 1888; 36 Fed. Rep. 255. 

118. JUDGMENT—Payment—Satisfaction. Upon re- 
ceipt of payment of an execution by the clerk without 
authority, the sheriff is not the agent of plaintiff for 
the purpose of binding him by a return of satisfaction 
on the execution reciting the payment to the clerk. — 
Hawkeye I. Co. v. Luckon, 8. C. lowa, Oct. 24, 1888; 39N. W. 
Rep. 923. 

119. JUDGMENT — Res Adjud‘cata. Ordinarily the 
test as to whether a former judgment is abarto an 
action is to ascertain whether the same evidence will 
sustain both the present and the former action.— Gayer 
v. Parker, 8. C. Neb., Oct. 24, 1888; 39 N. W. Rep. 845. 

120. JURISDICTION — Fraud — Orphans’ Court — Mort- 
gage — Assignment. Where, in a question of the 
validity of an assignment for creditors, a mortgage 
made by the assignor is impeached for alleged fraud, 
the orphans’ court has jurisdiction to decide the ques- 
tion.— Moore v. Williamson, N. J. Ct. Err., Oct. 8, 1888; 15 
Atl. Rep. 587. 

121. JURISDICTION—National Banks — Receivers. 
The receiver of a national bank, appointed by the 
comptroller of the treasury, can sue in the federal cir- 
cuit court without regard to citizenship or amount in- 
volved.—Armstrong v. Ettlesohn, U. 8. C. C. (Ill.), May 21, 
1888 ; 36 Fed. Rep. 209. 

122. JURISDICTION—Service out of State. A notice 
of an application, under Missouri law, for execution 
against a stockholder on a judgment against a corpo- 
ration, confers no jurisdiction of the person, if served 
personally without the State. — Wilson v. Seligman, U. 8. 
CO. C. (Mo.), Sept. 17, 1888; 36 Fed. Rep. 154. 

123. JoRY—Juror—Competency— Voir Dire. It is 
error to refuse to permit a proposed juror tobe ex- 
amined on his voir dire, as to whether he had heard the 

tt di d, and formed an opinion, and this 
although there had been no former trial. — Comfort v. 
Mosser, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 612. 

124. KILLING STOCK— Fences—Jury. In an action 
against a railroad for killing plaintiff's horses, alleged 
to have gone on the track through a break in defend- 
ant’s fence, which inclosed its yard, the question 
whether it was defendant’s duty to fence its track was 
properly submitted to the jury. — Rhines v. Chicago, etc. 
R. R., 8. C. Iowa, Oct. 23, 1888; 39 N. W. Rep. 912. 

125. LANDLORD AND TENANT—Lease— Expiration. 
Under Code Iowa § 2015, unless otherwise agreed, the 
rights of a tenant in premises leased for the purpose of 
raising a crop of corn terminate when he has harvested 
the crop, though he did not husk all the stalks cle: n. — 
Kytev. Keller, 8. C. lowa, Oct, 25, 1888; 39 N. W. Rep, 928. 









































126. LANDLORD AND TENANT—Lease— Possession. 
Where plaintiff notified defendant, that if he held over 
after his term, the rent would be increased, which in- 
crease he demanded, but defendant refused to pay it 
and otfiered a less sum: Held, that plaintiff might re- 
cover possession with damages for detention.— Canning 
v. Fibush, 8. C. Cal., Oct. 19, 1888; 19 Pac. Rep. 376. 

127. LIBEL—Criminal Libel—Evid Variance.——_ 
In acriminal proceeding for libel, the evidence must 
conform to the charge. Circumstances stated under 
which there was a variance in the evidence from the 
charge made in the indictment.— Frisby v. State, Tex. Ct. 
App., Oct. 17, 1888; 9 S. W. Rep. 463. 

128. LIBEL—Railroad Company—Black-list — Malice — 
Instruction.—In an action against a railroad company 
for publishing plaintiff's name in its “black list,” it is 
error to instruct that the publication must be made 
with express malice. A repetition of the publication is 
an aggrevation of the iniury.— Behee v. Missouri, etc. Co. 
8. C. Tex., Oct. 16, 1888; 9S. W. Rep. 449. 

129. LIMITATIONS—Accounts— Assignment. An as- 
signment for benefit of creditors terminates an account 
against the assignor, and a payment by the assignee is 
a payment upon the debt, and not an item in the ac- 
count, under the Iowa statute of limitations.— Van Pat- 
ten v. Bredon, 8. C. lowa, Oct. 22, 1888; 39 N. W. Rep. 907. 

130. LIMITATIONS— Adverse Possession— Inclosure.—— 
If one by mistake inclose the land of another, and claim 
it as his own to certain fixed boundaries, his actual and 
uninterrupted possession for the statutory period will 
give him a perfect title.— Tez. v. Plug, 8. C. Neb., Oct. 2%, 
1888 ; 39 N. W. Rep. 839. 

131. LIMITATIONS — Dedication — Adverse Possession. 
Land was dedicated in 1837 for a court-house, 
which was erected and maintained there till 1851, when 
it was turned into a public park: Held, that the city’s 
adverse possession for more than thirty years was a 
bar to the heirs of the original owners. — Sheldon v. City 
of Grand Rapids, 8.C. Mich., Oct. 12, 1888; 39 N. W. Rep. 
848. 

















182. LIMITATIONS — Running of Statute — Heirs. 
When the statute of limitations has begun to run 
against A, his death and the minority of his children 
will not stop its running. — Hardy v. Riddill, 8. C. Neb., 
Oct. 24, 1888; 39 N. W. Rep. 841. 

133. LIMITATIONS — Wrongful Attachment. The 
statute of limitations runs on a cause of action for 
maliciously suing an attachment from the time of the 
wrongful act, and the limitation is two years. — Mc- 
Cusker v. Walker, 8. C. Cal., Oct, 22, 1888; 19 Pac. Rep. 382, 

134. LIMITATION OF ACTION — Adverse Possession — 
Gift. Where the donce understood the gift to him 
to be absolute, and accordingly took possession and 
held adversely to the donor for twenty-one years, his 
title is valid, although the donor may have understood 
the matter differently. — Moreland v. Moreland, 8. C. 
Penn., Oct. 1, 1888; 15 Atl. Rep. 655. 

135. LIMITATIONS OF ACTIONS—Bankruptcy.— Where 
anote, payable tothe bankrupt, has been barred by 
the two years’ limitation of Rev. St. U. 8. § 5057, as to 
the assignee, and he authorizes the bankrupt to sue on 
it for his own benefit, the note is subject to the defense 
of the limitations of the State in which such action is 
brought.— Kenyon v. Wrisley, 8. J. C. Mass., Oct. 19, 1888; 
18 N. E. Rep. 227. 

136. MANDAMUS—Contempt— Chambers. A judge 
cannot at chambers hear and determine a prosecution 
for an alleged contempt of a mandamus.—State v. Stevens, 
8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 365. 

137. MANDAMUS—Res Adjudicata— Municipal Corpora- 
tion. No defense can be made to a writ of manda- 
mus issued upon a judgment by default against a munic- 
ipal corporation which might have been made to the 
original suit upon the coupons. — League v. Taxing Dis- 
trict, U. 8. C. C. (Tenn.), July 28, 1888; 35 Fed. Rep. 149. 

138. MARITIME LIENS — State Statutes. Gen, St 

















Minn. 1878, ch. 83, § 1, creates a lien on vessels navigat- 
ing the waters of the State for work done and supplies 
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furnished, which a court of admirality will enforce 
against the vessel, assigning itto its class under the 
maritime law of priority. Such claims must be brought 
within one year, as the State statute provides. — The 
Menominie, U. 8. D. C. (Minn.), Sept. 8, 1888; 36 Fed. Rep. 
197. 

189, MASTER AND SERVANT—Negligence — Fellow-serv- 
ant. Under Iowa law, a railroad company is lable 
to an employee injured by the mismanagement ofa 
wiper in its employ, when in charge of an engine op- 
erating on its line. — Whalen v. Chicago, etc. R. R., 8. C. 
Iowa, Oct. 20, 1888; 39 N. W. Rep. 894. 

140. MECHANIC’s LIEN—Notice—Statute—Construction. 
Construction of Pennsylvania statutes, relating to 
giving notice of mechanics’ liens in Lancaster county 

and in other counties of that State.— Best v. Bannergard- 
ner, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 691. 

141. MECHANIC’s LIEN—Pleading. A complaint to 
foreclose a mechanic’s lien which avers that a third 
person had a contract to erect a building on the lot and 
that plaintiff had done work for such contractor is in- 
sufticient.—Adams v. Buhler, 8. C. Ind., Oct. 13, 1888; 18 N. 
E. Rep. 269. 

142. MECHANIC’s LiEN—Procedure — Description. 
A paper filed as a mechanic’s lien held to be -ufficient, 
the description being within the rules prescribed by 
statute of Pennsylvania.—Short v. Ames, 8. C. Penn., Oct. 

-4, 1888; 15 Atl. Rep. 607. 

143. MECHANIC’s LIEN — Waiver — Covenant — Con- 
tractor.——A contractor who agrees to erect a building 
and covenants that he will not permit any mechanic’s 
lien to be filed within six months after the completion 
of the building, waives his right toa lienin his own 
favor. — Scheid v. Rapp, 8. C. Penn., Oct. 1, 1888; 15 Atl. 
Rep. 652. 

144. MINES—Lease—Covenant — Taxes. A lessor’s 
covenant to pay all taxes which might be imposed on 
<oal in the leased ground is not affected by a subsequent 
decision of the supreme court that the lease effected a 
sale on the coal. — Woodward v. Delaware, etc. Cv. 8. C. 

















. Penn., Oct. 1, 1888; 15 Atl. Rep. 622. 


145. MinEsS— Location — Description. Where the 
notice of location of a mine states that the boundaries 
are marked by substantial posts or monuments of 
stone at each corner, and the mine is about one-fourth 
mile from P canon, the sufficiency of the description by 
referenoe to natural objects or permanent monuments 
is for the jury.—Flavin v. Mattingly, 8. C. Mont., Sept. 15, 
3688; 19 Pac. Rep. 384. 


146. MINES—Mining—Lease—Construction—Burden of 
Proof. Where the lessee of mineral lands agrees to 
prospect for minerals, and covenants that if sufficient 
minerals be found the royalty shall not be less than a 
stated sum, and thatif he fails to surrender by a fixed 
day that fact shall constitute an agreement on his part 
that there is sufficient mineral to pay the royalty: Held, 
that the failure to surrender on the day is not conclu- 
sive of the sufficiency of the ore, but cast upon the 
other party the burden of proving that the ore is suffi- 
cient.—McCahan v. Wharton, 8. C. Penn., Oct. 1, 1888; 15 
Atl. Rep. 615. 

147. MORTGAGES—Assignment— Representations. 
An applicant for a loan, in his sworn application, at the 
suggestion of the secretary of the company making the 
loan, fixed the value of the land offered as security at 
$30 an acre, its estimated value at the maturity of the 
loan. He then stated that the land cost him less than 
$6 an acre. It was really worth between $3 and $4 an 
acre: Held, that the court erred in directing a verdict 
for the company in a suit by him,to whom it had ne- 
gotiated the mortgage on the strength of the repre- 
sentations in the application.—King v. Siour City, etc. 
Co., 8. O. Iowa, Oct. 24, 1888; 39 N. W. Rep. 919. 

148. MORTGAGE—W aste—Injunction. When, on a 
bill by a mortgagee to restrain the mortgagor from cut- 
ting and selling the timber, it appears that it was done 
with the mortgagee’s consent, and pending a prelim- 

mary injunction the land was sold under the mo. tgage 

















for more than the debt, and so the bill should be dis- 
missed.—Zllison v. Smyth, 8. C. lowa, Oct. 22, 1888; 39 N. 
W. Rep. 898. 

149. MUNICIPAL CORPORATIONS — Defective Streets — 
Notice. In an action against a city tor injuries 
caused by a defective sidewalk, testimony of a member 
of the city council as to the complaints to the council 
concerning the condition of the sidewalk, is admissible 
to show notice to the city.— Trapnell v. City of Red Oak 
Junction, 8. C. Iowa, Oct. 19, 1888; 89 N. W. Rep. 884. 

150. MUNICIPAL CORPORATIONS — Railroad Aid. 
Under the law of 1887, a newly organized county cannot 
legally vote for and issue bonds in aid of a railroad 
company within one year after the county has been or- 
ganized.—State v. Marlow, 8. C. Kan., Oct. 6, 1888; 19 Pac. 
Rep. 362. 

151. NEGLIGENCE — Contributory Negligence — Dam- 
ages—Measure of Damages—Mental Suffering—Burden 
of Proof. Where a person is thrown from his car- 
riage and killed by a telephone wire stretched across 
the road, it is a question for the jury whether the de- 
fendant was guilty of negligence, and the burden of 
proof of contributory negligence is upon him. The 
measure of damages in such case is the pecuniary loss 
suffered, and mental distress cannot be considered.— 
Pennsylvania, etc. Co. v. Varnau, 8. 0. Penn., Oct. 1, 1888; 
15 Atl. Rep. 624. 

152. NEGLIGENCE—Contributory Negligence — Nonsuit 
—Evidence.———Circumstances stated under which it 
was held that the evidence of contributory negligence 
was not sufficient to authorize a compulsory nonsuit.— 

ic Williams v. Philadelphia, etc. Co., 8.C. Penn., Oct. 1, 
1888; 15 Atl. Rep. 654. 

153. NEGLIGENCE — Evidence — Railroads. In an 
action against a railroad for personal injuries caused 
by the backing of defendant’s train in response to a 
signal by an unknown person, it is error to permit the 
conductor to state on cross-examination that the ring- 
ing of the bell surprised him and that he was not ex- 
pecting it,as tending to show negligence.—Gadbots v. 
Chicago, etc. R. Co., 8. O. lowa, Oct. 17, 1888; 39 N. W. Rep 
871. 

154. NEGLIGENCE—Street Railways—Jury. Where 
a party, not finding a seat on a summer street car, 
stands on the side on the foot board, and after passing 
several cars is struck and injured by one driven rap- 
idly, a finding that he used ordinary care and that the 
railroad was negligent cannot be disturbed.—Geitz v. 
Milwaukee C. R. Co., 8. C. Wis., Oct. 9, 1888; 39 N. W. Rep. 
866. 


155. NEGOTIABLE INNTRUMENTS— Consideration. 
Where it appears that defendant. held several overdue 
notes against plaintiff's intestate, who paid money to 
defendant, who gave him a promissory note for the 
amount, and that the payment was made to extinguish 
the indebtedness to defendant, and that the note was 
given as a memorandum of payment, it is without con- 
sideration.—Rice v. Howland, 8. J.C. Mass., Oct. 18, 1888; 
18 N. E. Rep. 229. 

156. PARTNERSHIP—Chattel Interest. A lease of 
real estate, with the privilege for a term of years of 
years of taking from it oll and minerals, is a chattel in- 
terest. Such property, although the lease is in the 
name of one partner only, may be shown by parol evi- 
dence to be the property of the partnership.— Brown v. 
Beecher, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 608. 

157. PARTNERSHIP — Evidence. Defendants sold 
goods to an insolvent firm on credit and received 
money from them, which defendants paid out to the 
creditors of such firm. The insolvent firm was com- 
posed of a widowed sister-in-law of one of the defend- 
ants, and a former employee: Held, that there was no 
evidence that defendants were members of the insolv- 
ent firm.—Fargo v. Peterson, 8.C. Iowa, Oct. 20, 1888; 39 
N. W. Rep. 891. 

158. PAYMENT—Presumption—Rebuttal.—wWhere the 
maker of two promissory notes, payable to a deceased 
person, promises one of the distributees of the obligee 
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that he will soon pay her half of the notes, such prom- 
ise is sufficient to rebut the presumption of payment 
arising from the lapse of more than twenty years.—Ap- 
peal of Runner, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 647. 

159. PAYMENT—Presumption—Rebuttal—Guardian and 
Ward. An admission by a deceased debtor, made 
in his life-time, that the debt is due and unpaid, will, 
although no promise to pay is given, rebut the pre- 
sumption of payment arising from the lapse of twenty 
years. A guardian, who has extended the time of pay- 
ment of a debt due to his ward until the debtor becomes 
insolvent, and then pays it himself,in his settlement 
may maintain an action upon it as a debt due to him- 
self personally'—Appeal of Breneman, S.C. Penn, Oct. 
1, 1888; 15 Atl. Rep. 650. 

160. PLEADING—Conspiracy—Voluntary Payment.— 
A petition in an action for a conspiracy to obtain 
money from plaintiff, averring that defendants ob- 
tained a note from plaintiff, which she afterwards paid 
because she was still under the influence of fear exist- 
ing when the note was obtained, states a cause of ac- 
tion.—Hallichtel v. Yambert, 8. C. Iowa, Oct. 18, 1888; 39 
N. W. Rep. 877. 

161, PLEADING—Insurance—Demurrer. In an ac- 
tion on an insurance policy, when the petition shows 
that the proof of loss was not furnished in the time re- 
quired by the policy, and that the proof was not under 
oath, a demurrer thereto is well taken.— Von Genechtin 
v. Citizens’ I. Co., 8. C. lowa, Oct. 19, 1888; 39 N. W. Rep. 
881. 

162. PLEADING—Partnership—Denial. An answer 
to a petition on partnership promissory notes, which 
sets out that, not having access to the notes, defend- 
ants deny all allegations thereabouts, does not put in 
issue the partnership.—McConville v. Gilmour, U. 8. C. C. 
(Ohio), Aug. 25, 1888; 36 Fed. Rep. 156. 

163. PLEADING—Quieting Title — Allegations. An 
allegation in a complaint that, by reason of a patent 
from the State, the defendant claims an interest in the 
land, is not necessarily inconsistent with the prior alle- 
gation that piaintiff is seized in fee of the land.—Heeser 
v. Miller, 8. C. Cal., Oct. 19, 1888; 19 Pac. Rep. 375. 

164. PLEADING — Written Instruments. When a 
petition sets out a written contract in its terms, the de- 
fendant, by pleading the general issue, without deny- 
ing the execution of the contract on oath, admits its 
execution in manner and form as alleged.—Jenkinson v. 
Monroe, 8. C. Mich., Oct. 19, 1888; 39 N. W. Rep, 854. 

165. PLEADING — Wrongful Attachment — Proof. 
Under a counterclaim for wrongful attachment, it is 
necessary for defendant to show that the grounds al- 
leged for attachment were untrue.—McCormich, etc. Co. 
v. Colliver, 8. C. lowa, Oct. 20, 1888; 39 N, W. Rep. 892. 

166. PRACTICE — Appearance — Motion. When a 
defendant moves to set aside a judgment for lack of 
jurisdiction over the defendant, and for non-jurisdic- 
tional grounds, he enters a general appearance, as 
though he had made it at the trial.—Kaw, etc. Assn. v. 
Lemke, 8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 337. 

167. PRACTICE—Trial—Instructions — Opinion. A 
judge may, in his charge, express an opinion on a mat- 
ter of fact, providing the jury is informed that such 
opinion is not binding on them, and that they are to 
decide according to their own judgment.—Sorenson v. 
Northern P. R. Co.,U.8.C. C. (Minn.), Sept. 10, 1888; 36 
Fed. Rep. 166. 

168. PRACTICE—Trial— Reading to Jury. Counsel 
should not be allowed to read to the jury an extract 
from an opinion of the supreme court in another case 
relating to another transaction. — Mullen v. Reinig, 8. C. 
Wis., Oct. 9, 1888; 39 N. W. Rep. 861. 

169. PRINCIPAL AND AGENT—Authority— Payment.—— 
A, who usually acted as agent for borrowers, was 
authorized by B to foreclose mortgages and collect 
notes placed by him for B. Ahad foreclosed seven 
mortgages for B and commenced the foreclosure in 
question without B’s knowledge, but B afterward sent 
the notes and mortgage to A, knowing that the fore. 
































closure was pending: Held, that A was authorized by B 


to receive payment.—Sessions v. Kent, 8. C. lowa, Oct. 23, 
1888 ; 39 N. W. Rep. 914. 

170, PRINCIPAL AND AGENT—Compensation—Law. 
A contract of agency to be performed in South Caro- 
lina, in which state the agency was accepted,is gov- 
erned by the law of that State. The agent is entitled to 
areasonable compensation for his services, though 
there is no agreement to that effect. — Martin v. Roberts, 
U. 8. C. C. (8. Car.), Sept. 15, 1888; 36 Fed. Rep. 217. 

171. PRINCIPAL AND AGENT—Special Patrolman, A 
special patrolman, under New York laws subject to the 
orders of the superintendent of police, is not the mere 
servant of a person on whose premises he is appointed 
for duty, and by whom his salary is paid, and such per- 
son is not responsible for his official acts. — Herskey v. 
O’ Neill, U. 8. C. C. (N. Y.), Sept. 5, 1888; 36 Fed. Rep. 168. 

172. PRINCIPAL AND SURETY— Liability — Sheriff. 
When a sheriff receives from a plaintiff in replevin 
money, instead of a bond, for the diligent prosecution 
of the suit, which money he embezzles, the sureties on 
his official bond are not liable therefor.—People v. Hilton, 
U. 8. C. C. (Mich.), Sept. 10, 1888; 36 Fed. Rep. 172. 

173. PUBLIC LAND—Lease—Sale. Construction of 
Texas statutes relating to public lands, the lease or 
sale thereof. When public lands leased cannot be sold 
during the continuance of the lease.— Nobles v. Magnolia, 
etc. Co., 8. C. Tex., Dec. 13, 1888; 9S. W. Rep. 448. 

174. PUBLIC LANDs — Payment. A purchaser of 
school land, by application to the land office at $1.25 
per acre, accompanied by a twenty per cent. of the 
purchase money, followed by the issue of a certificate 
of purchase, cannot be completed by paymentin land 
warrants. — People v. Morris, 8. C. Cal., Oct. 20, 1888; 19 
Pac. Rep. 378. 

175. QUIETING TITLE—Jury Trial — Jurisdiction. 
The Michigan law, extending the jurisdiction of equity 
to quiet titles in cases where the land is not occupied, is 
constitutional, and the federal courts can administer 
the equitable remedy thereby given.—Grand Rapids § I. 
R. R. v. Sparrow, U. 8. C. C. (Mich.), Oct. 2, 1888; 36 Fed. 
Rep. 210. 

176. QUIETING TITLE—Tax-title—Misnomer. When 
it appears, that in a former action the title was adjudged 
to defendant’s grantor in a suit against John Van Nort- 
rick, whereas the proper name was John Van Nortwick, 
who was plaintiff's grantor, the plaintiff is estopped 
from asserting the invalidity of such title. — Mallory v. 
Riggs, 8. C. lowa, Oct. 19, 1888; 39 N. W. Rep. 886. 


177. RAILROADS—Negligence—Signals. A railway 
company may be guilty of negligence by not placing a 
sign of warning, or sounding a whistle, at a crossing, 
though not required to do so by statute.— Winstanley v. 
Chicago, etc. R. R., 8. C. Wis., Oct. 9, 1888; 39 N. W. Rep. 
856. 

178. REALTY—Appeal— Time. In an action for in- 
jury to adam, plaintiff's claim of title was denied by 
defendant’s, who did not set up title in themselves, but 
gave evidence to show title wasin third persons, with 
whom, however, théy were not in privity: Held, that 
no “title to real property, or an interest therein,” was 
involved within the meaning of Code Civil Proc. N. Y. § 
191, subd. 3, allowing appeals to the court of appeal. — 
Trevett v. Barnes, N. Y. Ct. App., Oct. 2, 1888; 18 N. E. Rep. 
257. 

179. REWARD—Information,——-A party is not entitled 
to the reward offered for the capture of a prisoner if he 
merely informs the sheriff where the prisoner can be 
found, and is one of the possee who effected the capture. 
—Juniata County v. McDonald, 8. CO. Penn., Oct. 1, 1888; 15 
Atl. Rep. 696. 

180. SaLE—Delivery—Carrier — Examination. A 
purchaser of goods is not bound to inspect them before 
delivery to the carrier, it is sufficient if he does so at 
their destination. — Fogle v. Brubaker, 8. C. Penn., Oct. 1, 
1888; 15 Atl. Rep. 692. 

181. SALE — Warranty — Authority of Agent. 
































An 





agent, having power to sell and deliver personal prop- 





























XUM 


Vou. 27 


THE CENTRAL LAW JOURNAL. 563 








erty, with a warranty as to quality, has autbority to 
waive the return of the property when a rescission of 
the sale is attempted because ofa failure of the war- 
ranty.— Warder v. Robertson, 8. C. Iowa, Oct. 22, 1888; 39 
N. W. Rep. 905. 

182. SALVAGE — Wrecking Company — Compensation. 
Courts of admiralty should see that a liberal 
measure of salvage is awarded to a company under- 
taking to furnish effectual means of assistance, stationed 
at different places along the coast, where there is 
liability for its use for vessels in jeopardy and mis- 
fortune, where it has undertaken and successfully 
performed a salvage service. — The Andrew Adams, U. 8. 
D. C. (Mass.), Aug. 18, 1888; 36 Fed. Rep. 205. 

183. SCHOOL AND SCHOOL DisTRICT— Eminent Domain 
— Poor and Poor Laws. The act of Pennsylvania 
which authorizes school directors to take by eminent 
domain one acre of land or less for school purposes, 
does not authorize them to take for such purposes 
lands appropriated by the county forthe support of the 
poor.—Appeal oy Tyrone, etc. Co., 8. C. Penn., Oct. 1, 1888; 
15 Atl. Rep. 667. 

184. SHERIFF—Indemnity— Release. The accept- 
ance of an indemnity bond from the plaintiff does not 
estop the sheriff to show that goods attached by him 
were in fact the property of a third person, to whom he 
had released them.— Treiberg v. Johnston, 8. C. Tex., Oct. 
23, 1888; 9S. W. Rep. 455, 

185. SHERIFF—Returning Process— Jurisdiction. 
When judgment is rendered in one county and execu- 
tion in another, proceedings to amerce the sheriff for not 
returning the execution can be maintained only in the 
court, out of which execution issued. — Reynolds v. Nel- 
son, 8. C. Kan., Oct. 6, 1888; 19 Pac. Rep. 353. 

18. STOCK-KILLING—Evidence— Sufficiency. W here 
amare was found dead ina cattle guard, but showed 
no marks of injury from the train, and it was impos- 
sible for the train, if it had passed over her therein, not 
to have left marks of the injury done by it, a verdict 
against the railroad for killing the mare should be set 

_aside as not supported by the evidence. — Brockert v. 
Central I. R. R., 8. C. lowa, Oct. 17, 1888; 39 NN. W. Rep. 
871. 

187. SURVEY—Boundary—Distance— Monuments. 
In an action involving a boundary the distance called 
for in a conveyance must yield to the monument agreed 
upon and actually established by the parties.— Morse v, 
Rollins, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 645. 


188, TAXATION—Assessment— Special Taxation— Rail- 
roads. Where by its charter a railroad company is 
exempt from taxation “except as herein provided,” it 
is nevertheless subject to a special tax for street im- 
provements, that being in the nature of assessments 
for benefits and not taxation.—Jllinows, etc. Co. v. City of 
Decatur, 8. C. Ill., Sept. 27, 1888; 18 N. E. Rep. 315. 

189. TAXATION — Exemption — Academies. An 
academy whose chief income is derived from tuition 
fees is not entitled to the exemption of its property 
from taxation, under the laws of Pennsylvania.— Appeal 
of City of Philadelphia, 8. C. Penn., Oct. 1, 1888; 15 Atl. 
Rep. 683. 

190. TAXaATION—Redemption—Estoppel. Where a 
purchaser at tax-sale demands redemption, stating the 
sum required, which is thereupon paid to him,a tax- 
deed thereafter executed gives no title to him nor to 
those afterwards claiming under him without knowl- 
edge.— Hunt v. Lyman, 8. C. Iowa, Oct. 23, 1888; 39 N. W. 
Rep. 909. 

191. TELEPHONES—Highways—Obstructions.——Under 
Ohio law, telephone companies must exercise reason- 
able care in the location of their poles on public high- 
ways so as not to incommode public travel, but are not 
required to provide against extraordinary circum- 
stances. — vw. Central U. T. C., U. 8. 0. C. (Ohio), 
April, Term, 1888; 36 Fed. Rep. 164. 

192, TRESPass—Cutting Timber— Damages — Pleading 
—Amendment.— Construction of Pensylvaaia statute, 
allowing damages in cases of trespass by cutting 





























timber. In such cases treble damages will not be al- 
lowed by trebling the:single-damages. If the complaint 
does not declare upon the statute treble damages can- 
not be given. The rule of law which allows a verdict to 
stand and authorizesthe court to make the pleadings 
conform thereto does not apply in such a case. — Dun- 
bar, etc. Co. v. Fairchild, 8. C. Penn., Oct. 1, 1888; 15 Atl. 
Rep. 656. 

193. TURNPIKE—Toll—Road— Family Pass. Under 
a contract fora perpetual family pass,the grantee is 
entitled to pass, toll free, though the toll gates agreed 
upon in the contract, with his ordinary catile, but his 
married children are not so entitled, although they 
live on the same tract of land.—Park v. Richmond, etc. Co., 
Ky. Ct. App., Oct. 25, 1888; 98. W. Rep. 423. 

194, VENDOR—Fraud—Innocent Purchaser. Under 
agreement to exchange his store for a patent right, 
plaintiff was induced to execute a deed for the store 
property, while the inventory was being taken, to the 
patent owner, who sold it to defendant and absconded 
without completing his purchase of the goods. The 
defendant was not shown to have been in collision with 
his vendor: Held, that defendant took a good title. — 
May v. Council, 8. C. Iowa, Oct. 19, 1888; 39 N. W. Rep. 
879. 








195. VENDOR AND VENDEE—Parol Contract— Part Per- 
formance—Rescission. Circumstances stated under 
which upon a parol contract for the sale of land the 
vendee was allowed to prove a rescission ofthe con- 
tract, and that the money she had paid tothe vendor 
was for rent of the premises and not as part of the 
purchase money. — McClure v. Jones, 8. C. Penn., Oct. 1, 
1888; 15 Atl. Rep. 659. 

196, VENUE—Change— Disqualification of Judge. 
It is not error not to grant a change of venue, when on 
a prior trial the presiding judge was a materal witness 
for one of the parties.— Burlington I. Co. v. McLead, 8. C. 
Kan., Oct. 6, 1888; 19 Pac. Rep. 354. 

197. Ways — Obstruction — Justification. In an 
action for obstructing a private way by removing a 
fence,the court properly charged the jury that the 
plaintiff could not recover if the obstruction was so 
slight as to be practically immaterial, being the re- 
moval of a fence a few inches into a lane and obstruct- 
ing the pass way only to that extent. — Bellas v. Pardoe, 
8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 665. 

198. WILL—Annuties—Forfeiture— Lease. A will 
charged an annuity on a lease which was subsequently 
forfeited for non-payment of rent, a second lease was 
obtained of the same property: Held, that the annuity 
was a charge upon the second lease. — Appeal of Dan- 
Sorth, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 635. 

199. WiLL—Construction — Devise. A devise of 
“the residue of my property” to a named person and 
the family of another named person, gives one-half to 
the first named person and the other half to the chil- 
dren of the second named person. — Silsby v. Sawyer, 8. 
C. N. H., July 19, 1888; 15 Atl. Rep. 601. 


200. WILL—Testamentary Capacity — Evidence — Ap- 
peal. Where, upon an issue of the validity of a will, 
the testamentary capacity of the testator is fully sup- 
ported by the evidence, the supreme court will not re- 
verse the judgment for errors in the admission or 
rejection of evidence unless it is fully satisfied that the 
jury were misled by the ruling on that subject.—Hoar v. 
Leaman, 8. C. Penn., Oct. 1, 1888; 15 Atl. Rep. 716. 

201. WILLS—Undue Influence. Evidence of undue 
influence and conspiracy in obtaining a will.—Primmer 
v. Primmer, 8. C. Iowa, Oct. 8, 1888; 39 N. W. Rep. 676. 

202. WiTNESsS—Credibility— Instructions. An in- 
struction that where a witness is sustained by as many 
credible wit as impeach him, his testimony can- 
not be held to be impeached, is not prejudicial error, 
when proper instructions are given as to crediting wit- 
nesses.— Roberts v. Morrison, 8. C. Iowa, Oct. 3, 1888; 39 
N. W. Rep. 519. 

208. WITNESs—Husband and Wife. In a suit by 
the father of a minor child for the latter’s separate use 
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and benefit, the mother can testify.—Lapleine v. Morgun, 
etc. Co., 8. C. La., July Term, 1888; 4 South. Rep. 875. 


204. WITNESS—Impeachment. Questions as to the 
reputation of an impeached witness for truth and 
veracity, and whether he is entitled to be believed un- 
der oath, are improper, because calling for the opinion 
of the witness, and not restricted to general character 
and reputation.— Grifin v. State, Tex. Ct. App., Oct. 13, 
1888; 9S. W. Rep. 459. 











QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
tre form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.— Ed.| 


QuEry No. 13. 


A plaintiff in trespass introduced a land contract 
showing that he had an equitable title, and isto get a 
warranty deed upon making certain monthly payments 
aggregating $1,500. Subsequently on the trial he 
offered a warranty deed of the same property, between 
the same parties, but bearing date on a day subsequent 
to the commencement of the action. The form of the 
complaint in alleging title is the same as in ejectment 
cases, 4. ¢., the plaintiff alleged himself to be the owner 
and entitled to the possession. It had appeared on 
the trial previous to this offer, that the land upon 
which the trespass was committed was a vacant lot. 
The warranty deed was objected to upon the ground 
that only facts which were in existence at the time of 
the commencement of the action were admissible. The 
court received the deed, stating that he did so with 
some hesitation, but because the contract already in 
evidence showed that the plaintiff had sufficient inter- 
est in the land to maintain the action, and the only 
further question to consider was whether the owner 
of the legal title would have a remedy against the de- 
fendant in addition to the one the plaintiff claimed on 
this title; and that this deed conferring the whole 
title in the plaintiff was relevant and material. Was 
the court right? Cite authorities. R. 


Query No. 14. 


A sells and indorses in blank, before maturity, to B, 
D's promissory note payable to A’s order. B fails to 
make proper presentment of note at maturity, and to 
give A proper notice of non-payment. B sues A on 
note, and in his petition sets out three causes of action 
in three counts. First count alleges the indorsement 
and due notice; second count alleges fraud, and third 
eount alleges that A orally guaranteed payment of 
note, and omits the copy of indorsement. Can B 
maintain the third cause of action? a. 


QUERIES ANSWERED. 
Query No. 12 [27 Cent. L. J. 516.) 


Will you please inform me whether the statutes of 
Missouri fix the amount of damages recoverable by 
the representatives of a person killed by the negligence 
of a railroad company? Does the common law meas- 
‘ure of damages prevail, or have you a limiting stat- 
ute? J. W. H. 


Answer. The laws of Missouri limit the damages to 
$5,000. It is generally held that at common law there 
is no right of action in such a case. 





RECENT PUBLICATIONS. 





A TREATISE ON THE LAW OF EXECUTION IN CIVIL 
CASES, AND OF PROCEEDINGS IN AID AND RE- 
STRAINT THEREOF. By Abraham Clark Free- 
man, Author of a Treatise on the Law of Judg- 
ments, and also of a Treatise on the Law of Co- 
tenancy and Partition. ZEzxecutio est fructus et 
Jinis legis. In two volumes. Second edition. San 
Francisco: Bancroft-Whitney Company, Law 
Publishers and Law Booksellers. 1888. 


We have long been familiar with the first edition of 
this excellent work, and welcome with much pleasure 
the appearance of a new edition, and in this sentiment 
we have no doubt the profession will concur. Mr. 
Freeman’s reputation as an author is too firmly estab- 
lished to need commendation from us, but we must 
say that, in addition to his other merits, in one respect 
he commands our especial admiration. He never 
abuses the patience of his readers by unnacessary and 
protracted quotation, or, in one word, by “padding,” 
a sin which very generally besets the authors of text- 
books. Mr. Freeman says all that is necessary and 
proper to say upon each topic, and no more, scrupu- 
lously citing every authority bearing upon the ques- 
tion, and in the first edition of this work gave to the 
profession a model law book on one of the most im- 
portant subdivisions of the law. In this new edition, 
carefully revised and brought down to date by the 
veteran learned and laborious author, he has left noth- 
ing to be desired. The work has few equals and no 
superior in the wide field of legal literature, and as 
such we cordially commend it to the profession. The 
book is well printed and well bound, and in every re- 
spect creditable to the publishers. 











JETSAM AND FLOTSAM. 





FRENCH JUDGES AND COURTS.—A judge presiding 
over one of the Paris courts was recently removed 
from his office for two very curious offenses. It ap- 
pears that after examining a witness for several hours 
in his court he invited that witness to dine with him 
ata neighboring restaurant. Plying him there with 
wine, the judge put a number of questions to his 
guest, and having drawn out of him certain damaging 
facts, forthwith caused him to be arrested. 

His other offense was still more flagrant. He talked 
through a telephone with a witness, pretending that 
he (the judge) was one of the persons accused in 
court, and so led the witness to betray himself and his 
accused friend. It is no wonder that, after conduct 
so unbecoming a judge, he was deemed unfit any 
longer to hold the even scales of justice. 


LorpD NorRBuRY, while on circuit, being attacked 
by sickness, sent to the solicitor general to ask the 
loan of a pair of slippers. ‘Take them,” said the so- 
licitor to the servant, “‘with my respects, as I expect 
soon to be in his lordship’s shoes.” 














